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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

~RES!NT: HON. ANQBEW BORB,Oi< 
Jwb 

-------.;........-----~~"''_, _______ ~ 
INTELUGEiNTTEatNOLOGIEiS A.NO Dl':&IGH, D.0.0, 

Ptillrltlf, 

-V· 

,•.. ···---- ~~ 

PAR1 IAS MOTION s.a&Flf 

INlOEX HO. $5329612018 

MOTION ,DATE 11/07120 fS 

fdDTiotil 8eQ. NO• OfJ1 

DECISION AND ORDER 

Thi followir!G •filed <locumenta, Jl$ted. by N)"SCEF dOcLITlent n1.1t1bar ~ 001) 4, 5, 6, 7 •. s. 9, 10, 
n.12, 1$, 14, ,,.,Aa. 11, 11t 19, 20,21, 22, 23, 2-4, 25t 26. 21. 2,e.2s,30, a1, 32,.aa. 3'4, 315, 36,.37, 
~ ' ' ' 

Tue eritical .is.s.ue before ihe court fs whether 1-lligent T~bnoJogies an.d Desigu, D.0.0. (ITD) 

is ~cloiQI business~ in New York for the purposes of~ YO?k Limiicd Lla.bilily Company Law 

§ 808; For 1hc .~ set forth on the record (7122119)., add as o.thenvise ~t forth below~ 

beQ:llUM I.his oomt answers this question in the affinna1ive,. NY Renaistan.te Corp.*s (NYR) 

motion to disrnis;s ia granted .pursuant to CPLR § 321 J (a)(J). 

Dru.itr CPLR § 3211 (a) (l ), a party may ~to dismiss a complaint en the· ground that the 

plaintitrbwb ttle' lepl cajlacity to SJ.le. 

Section 808 (a) of the New York Limiied Liability Company Law JirOvides! 

A· lhreip. limbed. liability company doing business. ill this Shlte ·without ·havina 
received a certificate· of authority to do business in. tllls•state may not maintain my 
tetip:n, ·s:uJt or special proceeding in any 'court oftbis. $late.~ aml until suth 
lifuit~· ~billy c.ompany .. &hal I have reoeivcd a <:erttftcme of;audmrity in this, state 
(NY Limited Ltaitmify Company Law§ .808 (aD. 
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~olJ 302 (b) (i) provides: 

Within one fu.mdred t\\renty days • the tllmg of the ~plieatiou for au&ority 
v.ith . the department of state;. a copy . of the. ·$8Ult·· ot a noti~ eontabri.:og the 
substan.ce thereof shall be published 0110¢ in each :weel:. for ·six conseciWve weeks, 
in. two newspaper3 of the county within this state .in whidt the office of 1he · 
foreign l.irnited liability company is locatedt one newspaper to be prim~d weekly 
ad one newsfiaper to be prfnted daiir~ to be desiptcd by the county clerk (id~ § 
Stl2{b] (i])~ 

SeetiQn 802 requires that a foreiin limited liability company must subnrltan application for 

authority to do bus.mess in. New Y c;i.rk setting forth:" among o¢ier things. "'a designation Qf the 

sectclmy of stak: u ib agent upon.whom process apinst i.t may be served and t})6 post oftlee 

~within or Without this SUtlC to which the. Mccltary ot:'.s181e shall mail a copy .of any 

process against it served. upon him or her" (Id? f 802 {a] (4 ]). 

It is undisputed 1hat .rro has not.complied with. Section 802. in that it bas tJCM. a,Pplied for 

aut}Jority to &;a business ill New York. it has.not designated. an. aaer:it for seMC4·0f proc;es$. and it 

has not~ the' publication requirement~ :Section .802 {b} (i) jdforth ~ve. 

New York: 

( l) maintainu.g or defending any action or ~· whether j\ldiclal, 
admi:nis.trative, artitrative nr ~ise or effect.in& dle:nlent thereof or t~ 
sett1e¢1ent of clalms. 01' displltes; . 
(l) holding m~cfits 1Detllbet11 or managers; 
(l)~Jtma bank accounts; o:l' , 

(4) mamming offices or agencies only for 1he transfer'!'~ and rc,gistmtion 
of it& m~p inrerests or appointing and mainwni~g @positaries . with 
relation. toll! membership Interests (fd,, § 803 [aJ)~ 
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rro~s: acthiities in New York a.re oot limited to• do not fall within any" of the non..e1'elusive 

enwn«ated list of acti.vities set forth in Section 803. 

ht determining whether· a .foreign limited liability oompany is ooiua bus:iness in: New York far 

put'.pOSCS of Limited .Liability Law* 808, courts look w the malQJ,OUS provision· for f<treign 

cotptmmons under Busine:s~ Cqrporation Law§ 131Z (se~ t1.g. • .fde.t Fin11ncialt UCv 2729. 

Clqffen th~ .• UC. 26 Misc.3d l 2:36(A}, *3 [Sup CfBronx County. Jan. 26~ 201 O]i Bruce A. 

l&:b •. Practke.Comrnentaries. McKinney•s Coos Laws ofNY1 Book 32A, at 2S e[c]ases uadcr 

tie BCL which explain the~ of doing busineushould tie·usefi.d iu analyziDf: the 

~of ati ·WUluthorized· fmci.gn LLC for jurisdictional pwposes.1). 

Rathei'tban, applying a """precise fotmul&.,. the determination of 'Wbethcr a f~ eainfMl.ny is 

dtling business in New Y otk under Business C'Jl'p(tration Law f l Jl2 must be made on.a we­

by-emie basis, comiderma, tbc~ofJ;be:~atissue (Allcmito, s.A. v Woo/vtrlfJn..129 

AD2d 6011 602·03 [2d Dept 1937)). Tht bmdm of pm'\i.1'3 that a fore:ign company is dolpg 

l:NsineuinNewYbrklieswilb fhe.puty htvokmgBusinessC.orpot&tioa Law§ 1312 co 

c~enp die plaintitf' 1 ~pacity ~ maintain the action in New York (Higl(Jll. Inc. ,.. Bruce altd 

Iris, Jnc., SO AD3d 742, 741 [2d Dept.2008)). The tcJevantinquiry is wbe1herthe foreign 

ccmpnny is 44enp&ed m a regular nnd conrinuous course of eollduct iri lhe,Slale., { C9f!rmodlly 

Oc~ 'lhmq. Cmp. afN .. i'. •1 Royc.e" 221 A.D.2d406, 407 (2d Dept 199~). The foreign 

compimy' tatthities in New Yolk ntqst be '"'so~ ·and re~ as to..manir.t continuity 

ofJleti\':ity in thejurisdiciion;• (S &: T &mlc.\I Spft'lnmtCabiJtet ~~s. /IJ&., 2;.J7 A02(t 373, .373 
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In the~ before the court,. rm. a foreign lintited liability eom~ or~ -~r the law. of 

the RepnblieofCroatia with its pri:Dclipa) piMC ofbusines$looatcd in Rijeto, Republic of Croatia 

(Complaint, 1 1 :i which is nat authorized ro do.·~ in New Y ~ under Sed:k>n .:802 of ttie 

. Limited Liability Company Law~ brought 1hi1 acti<Jn al~~ of eontnid by NYll:relating 

to. specjali.zl!d. f~e design and cons:te:uction work aUegedly perfomwd by ITD in New York .in 

pJaintitl"s cc;nporate bwli.ness•· (KWifU~ I~. SO AD3d at 744). The eomplamt refeq to ~ 

projacts in which ITO provided design. and engineering servooes for NVR.in New York City: (i) 

'''26C.tWeat 4d" Street 'AC~ Hotel;' {ii) .. 150 Rivirtgton·satet,."' £md (iii) "14S Qotrlll Park 

North"' (Comptl~ ft 4-46). On its website, 1m holds lt.tclf,oW; • doing bu5ine.ss in New 

York. To wi~ the website states that it is .Cur:mJily en~ed in five additkittal projects in New 

\"odi;.City, identified as "'26* $~ tt "'J.f:jb Street." 31" Street,!tl! .-3~ Street:~ and 04~ Streeti-t 

(Jo.hmooaff'. exhibits D4•DJ J). ITD's website a:l$O refers to1hreepreviOµsly c~tcd 

proJ~~ i-tified as "'5 Beekman." .. Broadway.'' :..ad "13111 Streettt (John&on aft exhibit D12-

Dl 5).. 

Qn 1he ··supevis:ion'' pegc .of hs websiteo" 111) represents: that it pmvided'"on .. site installation 

support" fur at least one of its pro.leers (Johruion a.ft;. exwbit ~~ On"othet pages within its 

~1e, llD proclaims "fs]ct bow l'TD Systelrl$ is modeling New York City, one project ai a· 

time" (Johnson aff, e,mjbit DU), and •'[i)n N"1! Yodt City, look UP.[~} w see our work 
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embedded h1 oomme.rcia1 w:d residential buildinp~ (Johmou. aft; exhibit Dl ). FlpalJy, .ITD 

tUrtht':f'heJd iuelfout10 the world as hnvina an address in New Ymkby filing amecbmic's lien 

Wllieh lists ltsaddres.ll U 43·1 l 19°1 Avenue~ Queens,. New York ll U)S, Marino·FranJc.ola,. Vice 

~t (Johnson a1t exhibit B). Tc ~extent tHt ITD llf8* that the a.ddress ptOVided on 

1he mechm.UcTs lien is merely i1s altoroey'fl former office:. this argument is unavailing u the 

address on :the mechank?s lien does not ·!bite· that .it is a law om~ address or that. it is otherwise 

.. in .-care of' ITD~sa.ttorney. Rathe1\ the address is listed u a company ofl:ice and identifies the 

cQO)pany Vioo President at ·that address. 

In (),ther ward.~ NYR bas met its .. burden in establishing !bal JTD is doing business in New York. 

l~ueh• ITD has noi complied with ~OD 8()2 oftr.e Limited Liability Company Law. ITO 

lacks the1 c.apllclty to bring this action under Section 808 and NYR' s motion to ~is gJ1111ted. 

Aeoordingly. it is 

ORDHRED Chat the defendant's motion to di.Si:nisa is e;rantm and. the cdmpla.int is 

dismissed WitbOut prejudice.~ and the Clerk is directed· to ~ter Judgment in favor of defendant 

dismissing this a<:tion~ togelher with costs and. ~ts to· ~t~ as taxed. by 1he Clerk 

upoo presentation of a bill ofCQsts. 

~fl~'l1Q~ 
CHICl(l(l:.~~TEt 
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