Skolnik v 330 Hudson St. LLC

2019 NY Slip Op 32788(U)

September 19, 2019

Supreme Court, New York County

Docket Number: 150356/2016

Judge: Lucy Billings

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York
State and local government sources, including the New
York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.




NDEX NO. 150356/ 2016
RECE! VED NYSCEF: 09/23/2019:

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 46

______________________________________ <
STEVEN SKOLNIK, | ) : .'\'v " Index No._150356/201é
_.Plaintiff‘ | /
- againét -
330 HUDSON STREET LLC and STRUCTURE
‘TONE, INC.,
Defendahts
______________________________________ x
S Y RPN x
330 HUDSON STREET LLC and STRUCTURE Third-Party Index No.

TONE, INC., : j 7 . 595275/2016
Third Party Plaintiffs

- against -

N

SOUND REFRIGERATION & ATR CONDITIONING,
INC., and OH&M ELECTRICAL CORP.,

Third Party Defendants

| o SOUND REFRIGERATION AND AIR
| : CONDITIONING, INC.,

Second Third Party Plaintiff
- égainst -
R PRECISION TESTING & BALANCING, INC.,

o and TOBY MONTI,
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Second Third Party Defendants

DECISION ANﬁ ORDER

LUCY BILLINGS, J.S.C.:

I. BACKGROUND . B
Lo | Plaintiff sues to recpvef damageé.forrpérsonal‘injﬁries
}‘ ' sustained-Novemberv9, ?OlS,.whénhe~siippéd on_a‘éylind;ical
’ wire pull-holder'as”hg waS»working on preﬁiéeg;owned by defeﬁdant'
i- . 330 Hudsgn Street LLC on.a.cohé;ructioﬁ'érojeéﬁ'for whi;h
defend;nt Sﬁ?ucture Tone,-iné;,'was the génera} confraéﬁof.
i‘ . Third party défgndanté Séﬁnd Reffigérétioﬁ &-Air;Conditioning,
y ' Inc., and OH&M ElectriCal Corp. workéd és(éubbontraétoré 6n the.
? projectl. Soqna Refrigération.& Air Cdnditioﬁing‘hired_sedond :
third pafty deﬁeﬁdant_Precision'Tésting &:BalancinQ{ Inc.,
plaintiff’s empioyer, as ;ts Subcoﬂtractor;
Deféndants cbmménded alﬁﬁird partz actibngagainst-spgnd

Refrigeration & Air Conditioning and OH&M-Electrical Corp.,

'

C.P.L.R. -§ 1007,.fqr contribution, implied aﬁd:éontractual
i} indemnification,.and'breaéh o# a éont;acﬁZto pfocure insurance-.
}Sound Refrigeration'& Air Condi#ibning commenced,é secor.ttd.third-~
Lo party action against_Pregisioﬁ Tésting»&.BalanCing and second
; thifd party aefehdahtvﬁohti, C;P.L.R. § 1011, élsO for

. ; )
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contribution,'impiied and contragtual ipdemnification{>and breach
of a cdntradt to procure insﬁraﬁce.

Deféndgpts-mdve'for summaryfjudgment dismissing plaintiff’s
claims and éwardiﬁg defendahés a judgmehtion their third party‘
claims for iﬁdemnificétiQn, including defense expen;es, and
breach of a contract to>procure insurance. C.PtL.R; § 3212 (b)
and (ei. Sound Refrigération.&"Air Cénditioning and OH&M
Electrical Corp. each separately move fbr éummary'judgmeﬁt“
dismissing the clgims and croésfclaims in the third_party'actioﬁ.
C.P.L.R. § 3212(b). SOuﬁq Refrigeration & Air cOnditioﬁiﬁg also
-seeks‘summary juééﬁent in second'thirdvparty plaintifﬁfsAfavor.on .
its contractual indemnificatibn ciaim against Preciéién Tésting &
.Balancing,-which.separatelyrmoyeslfor sgmmary‘judgment dismissing
plaintiff’s claims under New'York LéerILéQ §§'240(1) and. 241 (6) -
and defendants’ claims for indémnificatioh égainst.Sound
Refrigeratioﬁ & Air Conditighing; Preciéioﬁ Teéﬁing & Balancing
éléo seeks summary judgment in'second fﬁird party_defendant/s
favor against OH&M Electrical corp., but did not institute any
third bérty action'aéains; OH&M Electrigal Corp., and dismiésél
of cross—élaims{ of which there are none in Fhe.secphd th;rd
party éctionﬁ since Moﬁti is deceésed and never answered.
C.P.L.R. § 3212(b) and (e). In a stipulaﬁion‘dated May 21, 2019,
,3.
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Sound Refrigeration & Air Conditioning discontinued its second
) . . [ s

third party claims against Monti and for contribution, implied

indemnification,'and breach of a éohtract to procure insurance

against Precision Testing & Balancingf

'II.' PLAINTIFFE'S LABOR‘LKW CLAIMS'
In the stipuiation dated‘Mayv2?,'2019, plaintiff aléé
discontinued his Labor Law § 240(1) claim; his Lébor Law § 200
claim against 33O_Hudson'Street'LLCL:and his Labo? Law §v241(6)_

claim basgd on regulations other than.lé'N;Y.CfR.R,‘§ 23-

1.7(e) (1) and (2). .Structurevane‘contends that it also is not
liable'under Labdf Léw’§ 200 because it did not‘éﬁpervise br
control plaintiff’s wqu andvaidbnOt cfeate 6r.recéive notice:of
the condition that caused ﬁiaintiff’s‘ipjufy. ‘DefEndanté ana
Precision Tésting & Balancing cqntend'£hat the-regulatigns 6n

which plaintiff relies do not'support his claim under Labor Law §

241 (6) because they do not give specific directives or are

inapplicable. . Plaintiff maintains that Structure Tone fails to -

>demqnstrate its noﬁin&olVement in creéting_thelcondition that

»cauéed his injufy or its.lack of noticé of:the éondition;‘that

Structure Tone contrblled‘the work‘thét causéd hig injury, éo as

to support liabiiity undéf Labor Law § 200;>and‘that the

violation of 12 N.Y.C.R.R. § 2371.7(ef/supports his Labor Law §
: 4 _
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| 241(6) claim.

| ' A. Labor Law § 200 Claim

Labor Law'§ 200 codifies a general contractor’s duty to

maintain construction site safety3 Rizzuto v. L.A. Wegner Contr.'

[ Co

, 91‘N.Y.3d‘343, 352 (1998);‘Comes v. New York State Elec. &
Gas Corp., 82 N.Y.2d 876{ 877-78 (1993). TIf a dangerous

condition arising from a subdontractor's work caused plaintiff's

7

injury, Structure Tone may be liable for negligently allowing

| |
[ . that condition and violating Labor Law § 200, if . Structure Tone
| _ R . .

supervised or'gxercised control;over the aCtiviEy that caused his

injury. Rizzuto v. L.A. Wedner'Contr. Co., 91 N.Y.2d at 352;

! . Comes v. New York State Elec. & Gas Corp., 82 N.Y.2d at 877;

Maggio v. 24 W. 57 APF, LLC, 134 A.D.3d 621, 626 (lst Dep’t

2015); Cappabianca v. Skanska USA Bldg. Inc., 99 A.D.3d 139,-144

" (1st Dep't.2012);_ See Ocampo v..Bovis Lend Lease LMB,'inc;, 123

E "A.D.3d 456, 457 (lst Dep't 2014); Francis v. Plaza Constr. Corp.,
A . ) ° .
121 A.D.3d 427, 428 (lst Dep't 2014). If a dangerous. condition
on the work site caused the injury, liability depends on

Structure Tone'’s creation or actual or constructive notice of the

condition. Maggio v. 24 W. 57 APF, LLC, 134 A.D.3d at 626;

Cappabianca v. Skanska USA Bldg. Inc., 99 A.Dﬂ3d at 144.
Insofar as plaintiff’'s ihjury,resulted from the means of his

skolnik919 . . . 5
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work, the evidence that Rupert Heron, -Structure Tone'’s

superintendent, was at the work,site daily, coordinated the

subcontractors, andkwas authorized to direct that they clean up

unused materials and to stop work due to a dangerous condition is

insufficient to-establish Structure Tone($5directvcontrol over

the work that caused<plaihtiff’s‘injury. vVillanuéva'v. 114 Fifth

Ave. Assoc. LLC,; 162 A.D.3d 404, 406 (lst Dep’t 2018); Galvez v.'

Columbus 95th St. LLC, 161 A.D.3d 530, 531-32 (lst Dep’t 2018);

Varona v. Brooks Shopping Ctrs. LLC, 151 A.D.3d 459, 460 (lst

'Dep’t 2017); McLeah v. Tishman Constr. Corp., 144 A.D.3d 534, 535

(1st Dep’t 2016). Plaintiff testified that only Precision

Testing & Balancing’s bwners supervised hié=work. Howard v.

Turner Constr. Co., 134 A.D.3d 523, 525 (1st Dép{t‘zolsy; Singh

v. 1221 Ave. Holdings. LLC, 127. A.D.3d 607,'608'(1st'Dep't 2015) .-
NevértheieSs, Structure Tone fails to demqnstratelthat it
lacked actual nb;iée of any dangerbus condition,:'While HérQn aﬁ
his deposition denied rééeiving any compiaintg éboutgthe are;
where pléintiff.fell, Sthcthe Tone also employed.a3labqrer,

s

Danny Leddy, who cleaned thatvafeah_and no:evidence establishes

~ that he never ocbserved any tool or maﬁerial on the ground or

.

received complaints about such a condition.

Structure Tone'also fails to demonstrate its lack of

skolnik919
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constructive notice through evidence of when Structure Tone last

inspected the area where plaintiff was injured before his injury.

vPereira VL New Sch., 148 A.D.3d 410, 412-13 (1st Dep’'t 2017);

Velez v. Citv'of New York, 134 A.D.3d 447, 447,(1st_Dep’t 2015) ;

Ladiqnon V. LoWer Manhattap bev. Corp., 128 A.Dl3d.5ﬁ4l 535’(lst
Dep’'t 2615). Although'Heron Walked ﬁhrough.thevwork areéland
Leddy cleaned.iﬁudaily,'nb evidence éétablishes.whenVa
walkthrough or cleaniné.last’occurred before plaintiff’s.injury.

Since these issues regarding Structure Tone’s notice remain,

dismissal of plaintiff’s LaborgLaw § 200 claim is premature.

Johnson v. 675 Coster St. Housi Dev. Fund, 161 A.D.3d 635, 636

(1st Dep’t‘2018);‘Burqos,v.APremiere-Props., Inc;, 145 A.D.3d -

506, 509 (1lst Dep’t 2016).

B. Labor,Léw § 241(6)‘Claim S ,-.. .

Piaintiff‘iimits his Labor Law §v241(6) clgim to defendaﬁts’
violation of 12 N;Y.C.R.R.wé 23:1.7(e). DefendaﬁtsvéndereCision
Testing & Balancing contend that § 23;1.7(e) aées not apply
because plaintiff tripped over'a-tooikor material that;was'being
ﬁsed and was ﬁot.8cattered.

12 N.Y.C.R.R. § 2341.7(e)(1) specifically fequirés that:

. . o , - \ : .

“All péésageways shall be'kepé free from accumulations of‘dirt
and debris'and-froﬁ any other obstructions or;conQiFiQns which

skolnik919 ' , 7 , S
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not dirt or debris, 12;N.Y.C.R:R, § 23-1.7(e) (1) specifically

coﬁldxcause t#ipping."_ 12,ﬁ.Y.C.RLR. §'23fi.§(e)(2)‘specifiCally
requireé that: “The’part% aﬁ,floors,-plétfofmé and similar areas
whefe-ééréons Work:of'pass Shéll'be képﬁ;frée;from éccu;ulétioné
of dirt aqd d;b?is and,from SCattefedrtools'and matéfials |

.” Both provisions may apply. While"thé wire pull thder»waé

requires that passagewayé also be free-“from'any other

obstructions orygonditions which could'cause‘tripping." - 12

N.Y.C.R.R. § 2371.7(e)(2) further reqﬁires work areas to be free

“from scattered tools and materials.” See Matter of 91st St. = -

P

86 (1lst Dep’tf2014); Johnson v. 923 Fifth Ave. Condominium, 102

Crane Collapse, 133 A.D.3d 478, 480 (lst Dep’t 2015).

If plaihtiffvwaS'not-injuréd inﬂafpaséageWay,-12'N.Y.C;R1R.

§ 23-1.7(e) (1) wduld not apply. _Guido V. Dofmitorv Auth. of the

State of N.Y., 145'A}D.3d‘59l, 592 (1lst Dep’t 2016); Carrera v.

_ o . T PR
Westchester Triangle Hous. Dev. Fund Corp., 116 A.D.3d 585, 585-

A.D.3d 592, 593 (1lst Dep’t 2013). “Passageway” is undefined in

the regulations, but is interpreted as “a defined walkway or
; o g

pathWay used to traverse between discrete areas as opposed to an

open area.” Prevost v. One Citvaiock LLC, 155 A.D.3d 531, 535

(lst Dep’t 2017) (quoting Steiger v. LPCiminelli, IncL, 104
A.D.3d 1246, 1250 (4th Dep’t 2013)).. Insofar as defendants

skolnik919
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|

maintain that plaintiff was not injured in a.passagewayh
plaintiff’s testimony at his deposition that he was carrying a .

ladder through a space between electricians performing tests and
. , e

their equipment rack describes a,passageWay. See Rossi v. 140 W.

JV Mgr. LLC, 171 A.D.3d 668, 668 (lst Dep’t 2019); Lois v.

Flintlock Constr. Servs., LLC, 137 A.D.3d'446, 447 (1lst Dep’t

2016) .

i
A 3

Even if plaiﬁtiff was not in a passageway, he was

unguestionably in a work area, implicating 12 N.Y.C.R.R."§ 23-

£

1.7(e) (2). Tucker v. Tishman anstr. Corp. of N.Y., 36 A.D.3d

417, 417 (1lst Dep’? 2007); Maza‘v.tUnivérsitV Ave. Devi Corp., 13
A.D.3d 65, 65-66 (lst Dep’t 2004). Moreover, even if thévtooivor
materiél, the wirg.gﬁli héider, had been invuse, it did nét
conétit%te an integrél part.of the work beiﬁg perfofmed when
plaintifﬁ was injured, ;é whichﬁlZ_N.Y.C.R.R. § 23-1.7(e) (2)

would ﬁot apply, because the tool or material was on the ground

serving no immediate purpose for plaintiff’s, the\electficians',

or anyoneAeIse's work. Rossi v. 140 W. JV Mgr. LLC, 171 A.D.3d '

at 668; Lois v. Flintlock Consgtr.. Servs., LLC, 137 A.D.3d at 448.

See Saginor Q. Friars 50th St. Garage, Inc., 166 A.D.3d 529, 529
(lst Dep’t 2018). Instead, the lone wire‘puli holder resting on
the ground that caused plaintiff’s injury, which'according to the

skolnik919 9
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deposition testimony by Victor Pugliano}TOH&M<Electriqél Corp.’s
foremén, was to be placed in a box when the workers using the

holder left for a break; may'be considered a scattered tool or

scattered material. See Kinirons V. Teachers Ins. &-Annuitv
) : === P

Assn. of Am., 34 A.D.3d at 238. Finally, even accepting that

plaiﬁtiff was not looking Qhere he was walking while carrying the
ladder, these facts do not establish that he was. the sole

proximate cause of his injury,_because~thevwire_pullgholder‘stili

was misplaced so .as to pose a hazard. .Campbell v. Columbus Ctr.

LC, 48 A.D.3d 323, 324 (1lst Dep’t 2008); Vergara v. SS 133 W.

21, LLC, 21 A.D.3d 279, 281 (lst Dep’t 2005). See Thome v.

Benchmark Main Tr. Assoc., LLC, 86 A.D.3d 938, 939-40 (lst Dep’t’

2011) . '

III. DEFENDANTS’:THIRﬁ PARTY CLAIMS

Also in the‘stipﬁlation.Aaﬁed May 21, 2019,;defendants
discontinued their claim fé; breach of:éICQntract to procure
inSurahce agéinst Sound Refrigeration & Alr Conditioning.
Defendantsf failure to'authegticéte OH&MAElectrical éérb.’s
contract with Structure Toné, as‘discﬁéééd below; précludés
summary judgmenﬁ on ény’of.their contraCtual claimé'against OH&M
Elecfrical Corpf Defendénts stili seek ﬁon—contfactual, impliéd

: [

indemnification, however, against both third party defendants.

skolnik919 : . . : 10 . o
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Inrséekihg implied_indémnificétion, defendants must .
demonstrate that they were not negligent and that the claimed

indemnitors against which defendants seek recovery, third party

i

‘defendants, were negligent; McCarthy v. Turner Constr., Inc., 17

N.Y.3d 369, 377-78 (2011); Imbriale v. Richter & Ratner Contr.

Corp., 103 A.D.3d 478, 480 (1st Dep't 2013); Naughton v. City of

New York, 94 A.D.3d 1, 16'(1st Dep't 2013);'Blank Rome, LIP v.

Parrish, 92 A.D.3d 444, 445 (1stvDep't’2012). The court denies
defendants summary judgment on their implied indemnification

claims against third party defendants because defendants fail to

4

show that they were not négligent, or that their negligence did

o

not cause plaintiff’s injﬁry, Gardher v. Tishman Constr. Corp.,

138 A.D.3d 415, 417 (1st'Dep’t 2016); Imbriale v. Richter &

Ratner Contr. Cérp., 103 A.D.3d at 480, .or that either third

party defendant’s ﬁegligende_or actual_supervision of the work

conclusively did cause plaintiff’s injury. McCarthy v. Turner

Constr., Inc., 17 N.Y.3d at 378; Imbriale v. Richter & Ratner

-

Contr. Corp., 103 A.D.3d at 479-80; Mﬁriqi,v. Charmer Indus.

Inc., 96 A.D.3d 535, 536 (1st Dep't 2012);~Landqraff v. 1579

Bronx Riv. Ave., LLC, 18 A.D.3d 385, 387 (lst Dep't 2005).
Thus. Even if defendants demonstrated that they were not

negligent, they still must demonstrate that® third party

skolnik9le  « o - 11
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defendants(.négligéﬁce contributed to plaihtiff's injufy.

: Evidénce that OHgM Elgctrical’Corp. was,thé Qﬁly subcontractor
tﬁat'used the w;re pull.hélder on whiéh plaiﬁtiff’slipped on}d
demonstrate that'OH&M.Elecﬁfica} Cofp. left thelwire pullvhélAefu

on the gfound or a least that the tool was there in the -

elect;iqians"presence. rSee Gardner v. Tishman.Constr. Corb.,
138 A.D.3d at 417. Pléiptiff testified that the wire pull holder
on which he fell held BX cab1e, which heiéhétoggaphed énd‘
presents as his Exhibits;A and B .Viéwiﬁé.Exhibit A, Léistrﬁz,
Sound Refrigeraéion &'AirAéonditioniﬁg's<project manaéer,
testified at his depositién #hat the equipﬁent dep?cted lodked
like electficians’ equipmenf: 'Heroﬁ géétified that éleétriéians'
typicaily usgd BX cable and>thaf"no othérjsubcontfactors usediit.
Pugliano teétified, hpwever, that‘the'bhdtogr;phé'depiéted
spooled flexible conduit thgt.may havé‘been-USed>by othgr_ |
subcontfactoré gs'well as OH&M%Eiec;rica17CQrp.v fhis
'conflicting festimony leaveé factﬁalvissués_Whethgr.OH&M

Electrical Corp. created or received notice of the condition that

caused plaintiff’s injury. _Radeleﬁic V. Certifieduof N.Yk,‘Inc.;

P

.161 A.D.3d 588, 590 (1lst Dep’t 2018); Carrera V. WestChester

Triangle Hous. Dev. Fund Corp., 116 A.D.3d"at 587; Beltran v.

B

Navillus Tile,vInc.,_lOS A.D.3d 414, 415 {1st Dep’t 2013); Seda

skolnik919 12
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L

v. Epstein, 72 A.D.3d 455, 455 (1lst Dep’f 2010).‘ See Mouré V.

City.-of New York, 165 A.D.3d 434, 435 (1st Dep’t 2018); Masiello

v. 21 E. 79th St. Corp;, 126 A.D.3d 596, 597 (1St Dep’t 2015);

Vargas v. Peter Scalamandre & Sons, Inc., 105 A.D.3d 454, 456

(1st Dep’t 2013).
Insofar as the means of'plaintiff”s.wbrk caused’his injury,'!

_ o ¢ o
Sound Refrigeration & Air Conditioning merely advised plaintiff

7

where to work and did not direct,tﬁe tools orvequipment he'was to

use to perform his job..>$éé_Affri v. Basch, 13 N.Y.3d 592, 596

(2009) ; Francis v. Plaza Constr.'Corb.[ 121 A.D.3d at(428; : ' \

Marcano v. Hailey Dev.'Groub,‘LLCL 117 A.D.3d 518; 518 (lst Dep’t

2014); Foley v. Consolidated. Edison Co. of N.Y., Inc., 84 A.D.3d
476, 477 (1lst Dep’t 2011). An instruction where to work does not
amount to supéervision or control over the method or means of

plaintiff’s work, particularly since Cruz did not instruct

plaintiff where to traverse to reach his assigned task. Moura v.

City of Néw York, 165 A.D.3d at 435; Morales v. Avalon Bay

Communities, Inc., 140 A.D.3d 533, 534 (1lst Dep’t 2016); Howard

V. Turner Fonstr.'CQ., 134 A;D.3é aty52§. - Cruz testified further
that he wéé not respohsible fof any électrical equipment.

.Igsofar as tﬁé.wire pull'hoiaé;.on the grouﬁd thatléaused
plaintiff’s injury arose fro@ the wbrk of a contractéf\other than Ks

- gkolnik91l9 13
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}

Sound ﬁefrigération & Air CoﬁditiOning,-Pugliaﬁd_teétified;that
he instructed OH&M Eléctficai'Corpffs.WOrkgrs., Cruz ﬁeﬁtified.
‘that he_féporﬁed(ahy tfippi;g hazards he_obéérvéd tQ Struc#urg
Tone, because it was responsible for ensuring-thét ébjects aid
not pose a tripping_hazardf.7This combihedftesﬁimoﬁy‘ghus_shows

’ that Sguﬁd Refrigerétidn'&AAir quditioning_did not ;upervisé the
.work that ééusedvthe wire pull Holdef,téxbe.ieft 6n{the grduﬁd in

2

Vplaiﬁtiff's pathway or work area:and raises_questions whether
OH&M'Electrical'Corp.rahd_Struqture Tone did supervise that work,
precluding summary judgmént for defendants on their.implied‘

. - indemnification claims.

. - Iv. THE PARTIES’ CONTRACTUAL'INDEMNIFICATION CLATMS
As part of- their separate-motions, defendants and Sound
Refrigeration'& Aif,Conditiohinngove fOr.summary\judgment in.

their favor on their contractual indemnification claims. OH&M

Electricalydéré..and_Precision‘Testinglé Baiancing in.their
 separaté_motions seek aismiéSal.§E.Sound Refrigeration'& Aixr
Cohditioning’s.gontractual indemnifiéagioﬁsgross-claim against ..
OH&M Electfical‘Corp.'in.the third party action ahd itsrgecqhd
third:party'contractual iﬁdemnificatién claim against'Precision
? o Testing & Balancing. .
queph‘Ciccarella,.?recisidn Testing & Balaﬁéing’s owner,

‘skolnik919 S . 14
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autnenticated'his,signature on thélﬁaster Agreement and the
Purchase Order betWeen Sound Réfrigerétion & Aif'Conditioning ana,
Precision Testing & Balancing. Enth contrécté provide for his.
corpnration’s indemnification of‘SnLnd Refrigeratidn &'Air'
Conditioning; but Fhe Purcnasé Oréer speqifieé thaﬁ'the Mééteil

,.Agreément controls, and ititriggefé tne'indemnification

- obligation as ldng as plaintiff’é:injury}nccurred in connection
witn Pfecision Testing & Balgncingis work.) Since plainfiffis'
employer raises no question‘that‘nié injnry occnfred‘as plaintiff
was carinng'a’ladder for nis assigned work, even if hié injury
also arose ffoﬁ«the work of another contfactni=that left the wire
pull hoidef on .the ground, Soﬁnd Refrigeration & Airfcnnditigning
is entitled-to_summary judgment'on Précision Testing &

y

Balancing’s liability for contractual indemnification. Best v.

Tishman Constr. Corp. of N.Y., 120 A.D.3d 1081, 1082 (lst Dep’t

2014); Ranier v. Gray-Line Dev. Co., ILLC, 117 A.d.3d 634,'635—36'

(1st Dep’t 2014); Naughton v. City of New York, 94 A.D.3d at 12.
No other witness authenticates the documents that include

~the indemnification provisions on which'the parties rely. B & H

Florida Notes LLC v. Ashkenazi, 149 A.D.3d 401, 403 n.2 (lst.

Dep’t 2017); AQ Asset Mgt. LLC v. Levine., 128 A.D.3d 620, 621

(1st Dep’t‘2015);'IRB—Brasil Resseguros S.A. v. Portobello Intl.
} T skolnik919 , » ' o : 15 _ ) . *
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Ltd, 84-A.D.3d 637, 638 (lst Dep't‘2011);»Bermudez v. Ruiz, 185

A.p.2d 212, 214 (1st pep’t‘1992).v Cruz did not fecognize the
signature of Sound Refrigératidn & Air_andiEiéning’é president
on its contract with Structure Tone. Puglianofaid not review or
.sign OH&M Electrical Corp.}Svcénﬁract with Strﬁcture Tone and did
not knOw Whovdid. Heron téstified;that*herwas»uninvolved with
Strucﬁure'Tone’s gohtracts, which.itS'purChaéing agent handled.

Recitation of thesé unauthenticated contracts’ contents is

inadmissible hearsay.‘vPeopleyv. Joseph, 86 N.Y.2d 565, 570

(1995) ; Shénmuqam v. SCTI Eng’qg, PiC., 122_A.D.3d 437, 438 (ist
Dep’t 2014). ' ‘

Thué defendants fail to‘meet their'5urden to-entitlg them to
summary-judgmenﬁ'oh'their cqntraétual indémnification_claimé.v
.Sound_Refrigeratién & Air Conditicning ahd OH&M“Elécprical.Corp,,
on the othef hand,-fail to establish the'ébseﬁcebbf a.contract
for their indemnificatién éf defendants under the qircumsténces:
of plaintiff’s.injury( to be éntitled,to dismissal_gf.those
contractual indgmnificétion élaims. The~unauthepticated"contract

between Structure Tone and Sound Refrigeration & Air Conditidning

triggers its indemnification'of‘defendants if plaintiff’s'injury

occurred in connection with its subcontractor Precision .Testing &
_Balancing'é work. The.unauthéntidated contract between Structure

skolnik919 1.6
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‘Tone and OH&M Electrical Corp. triggers its indemnif;cation of

defendants if plaintiff’S‘injuryparose from its work that left

the wire pull holder on the ground: a factual issue that niether

" defendants nor OH&Mveliminates.- Liois v Flintlock Constr. -

Servs., LLC, 137 A.D.3d at 448{'McCullouqh v. One Brvant Park,

132 A.D.3d 491, 493 (1lst Dep't 2015); Arner v. RREEF Am., L.L.C.,

121 A.D.3d 450, 450-51 (IStﬂDep!t 2014); Beltran v. Navillus

)

Tile, Inc., 1QS.A.D;3d at 416L‘ See Francis v. Plaza Constr.
Corp., 121 A.D.3d at 428.

V. SOUND REFRiGERATION & AIR CONDITIONING’S MOTION
As set fOfth aboVe, in“the“stipulation dated May 21, 2019,

Sbund'Refrigeration & Air Conditioning_disconpinued its second

third party claims against Precision Testing &‘Baléncing for

contribution, implied indemnification, and breach'of,a_contract

1

7

still seeks summary judgment dismissing'the third party ¢omplaint

for indemnification and contribution and cross-claim for
contribution against Sound Refrigeration & Air Conditioning
because it was not the owner or general contractor of the

construction project_or a statutory agent;of'thé owner or genéral
: ey . o
contractor. : : _ . » . .

Even though Sound Refrigeration & Air CohditioninggwaSw

. 18 of 24
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neither an owner nor a gJgeneral contractor, this subcontractor may
be liable as the owner's or general contractor's statutory agent

under Labor Law §§ 200 and 241(6) if.the subcontracpor maintained

the authority to control the activity that'caused’plaihtiff'S'

injury. Barreto v. Metropolitan Transp. Auth., 25 N.Y.3d 426,

434 (2015);'Walls v. Turner Constr. Co.,-4 N.Y.3d 861, 863-64

(2005) ; Santos=v; Condo 124 LLC) 161 A.D.3d 650, 653 (1st Dep't ~

2018); Coretto v. Extell W. 57th-St., LLC, 137 A.D.3d 677;'678
" L 5 I '

' : Co 0 .
. (Ist Dep"t 2016)! As discussedgaboVefIhowever, Sound .

Refrigeration & Air'Conditioning'did not control the work that
caused plaintiff’s injury, whether that work was plaintiff’s or
another contractor’s, and was not»otheywise negligent. Therefore

Sound Refrigeration & Air'Conditibnihg is entitled to dismissal

of defendants’ implied indemnifi¢ation claims against this third

party defendant. - Canty v. 133 E. 79th St., LLC, 167 A.D.3d 548,

549 (1st Dep’t 2018); Rubino v. 330 Madison Co., LLC, 150 A.D.3d

603, 604 (lst Dep’t 2017); Wilk'v. Columbia.Univ., 150 A.D.3d

502, 503-504 (1st,Dep’tv2017}; Howard v. Turner Constr. Co., 134
' S ( o . : -

A.D.3d at 525. For the same reason, the court dismisses

7

'defendahts’ claim and OH&M Electrical'cérp.fs cross—élaim.for

contribution agéihst Sound Refrigeration & Air Conditioning.

Canty v. 133 E. 79 th St., LLC, 167 A.D.3d at 549; RU.bino v. 330

skolnik919 , : B L )
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rs

Madison Co., LLC, lSO'A{D.3d at 604; Wilk v. Columbia Univ., 150

e

A.D.3d at 503-504; Martinéz-v! 342 Prop. LIC, 89.A;D:3d.468, 469

(lst Dep’t 2011)-.

VI. "PRECISTION TESTING & BALANCING’S MOTION

Precision TeSting & BalahCing seeks_dismissal of ‘plaintiff’s

’ V ‘ i s . " '
Labor Law § 241(6) claim, defendants' indemnification claims

aéainst‘Sound'Refrigefation &‘Air>Conditioniﬁ§, and_anyAcross-

claims against Preéiéion Testing & Balancing. A "third-party

defendant may assert agaiﬁst the plaintiff in his or her answer
any‘defensgs which the third-party plaintiff_has to the ; ' o
Aplaintiffls claim"'and may enférce ﬁphe fightsqu a}party advérse.

to the other parties.in the écpionﬂ" 'C.P.ﬁ,ﬁ. § 1008. Thus
Precision Testing & Balancing'may séek dismis;al'of plaintiff's
'Labof Law § 241(6) cléim$”against defehdants‘and their

-indemnification claims against Sound Refrigeration & Air

Conditioning. Giandana v. Providence Rest Nursing Home, 8 N}Y;Bd

859, 860 (2007); Houston Cas. Co. v. Cavan Corp. of NY, Inc., 158 -

A.D.3d 536, 539 (1lst Dep't 2018); Muniz v. Church of Our Lady of

Mt. Carmel, 238 AfD.Zd 101, 102 (1st Dep't 1997). As set forth

above, the coufﬁ granted Summary«judgment.dismissing-defendants'
: : ) . . : ,

implied indemnification claims against Sound Refrigération & Air

Conditioning, but.denied it summary judgment dismissing their

skolnik919 19
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b
] _
} contractual indemnification claims, and_déniéd defenaants summéry'
r N judgmept dismissing plaihtifffs Labor Law‘§'241(65J¢léim;

| Precisioﬁ Testing & Balancing_doés ﬁot'pfeéént aﬁf bééisAfof
diémissing defendants’jcontractual_indéﬁnifiéation-ciaiﬁs-against'
Soﬁnd_Refrigér;tiqn.& Air'Conditidning'or plaintiff’s Labor'LaQ §
241(6)‘ciaim.not élféady addresséd{ Nér does Preéiéioh Testing &_

Balancing show any CroSs—claimslby coésecond'thirdTParty

defendant Monti. . ‘  _ o o ' . 4

VIT. 'Oﬁ&M EQECTRICAL CORP.7S MOTION

-OH&M Electrical'Cofp. seeks-dismissai of.thé third party
éomplainﬁ and.Spund Ref?igeraﬁion,& Aif Conditioning’s.crdss— .
claims On~the ground that the electrical subcontréétér was not
fesponsiblé for the Qire pull‘ﬁQier? and pléintiff"was the sole
proximéﬁe cause'df'hié injury. Thé cQurt also aédressed these
issuéévébbve and fouﬁd‘factgal'qﬁestiéﬁs regardiﬁg'OH&M
Electrica; Corp:}s ré§ponsibilit;'ﬁbr tﬁe wire pui1 holdér that
cauéédvplaintiff7s'fé}l,(precludiﬁg.dismiSSai bf the'iﬁplied_
indemnifiéation and‘coﬂtribution éléims'by'déféndants'and Sound

- Refrigeration & Air Conditioning against OH&M Electrical Cdrp.

Berihuete v. 565 W. 139th St., L.P., 171 A.D.3d 667, 667 (lst-

Dep't 2019); Lois v. Flintlock Constr. Servs., LLC, 137 A.D.3d at

448; McCullough v. One Bryant Park,'132 A.D.3d at 493; Arner v.

-~

| ' skolnik919 . S 20 -
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i
;

RREEF Am., L.L.C., 121 A.D.3d at 450-51. See Rubino v. 330

Madison Co.; LLC, 156 AiD&3d aﬁ‘604. Even though there méy be no ' 3
‘\contréét betweeﬁ Séund Ref?igeration.& Air:ConditiOning and OH&M
Electrical Corp.,vit:nowhére addresses.Soﬁnd,Refriggrétign & Air
Cohditiohing's cross-claims for:contractuél iﬁdemhificatién of
breach_of a contract'to‘brocure.insurance, S0 asvtofeétablish a

basis for_their,dismissal.

VIII. CONCLUSION:

.in suﬁ;_for the reasons.ekplained above; the-coﬁrt granté
the motion by Sound RefrigeratiOnM& Air Conditioning, Inc., for |

. . . : \ ) :

summary judément to thevektent odeismissing defendants’ third
éarty_claims for implied indemnification and cqﬁtribﬁtion.and
awardingvsummary judgment §n Précisign Tésting &'Balanciﬁg’s.
.liabiiity'for cOnﬁractUal indemnificatién, in én.amsunt to be
determined{- C.P.L.R. § 3212(b) and (e). ;The couft»otherwise
denieé'that motioh andhdenies the other parties’ mQtions for
summary judgment! CEP.L!R; §m3512(b5; This deciSion‘COnStitﬁtes
the coﬁrt's-o#def; The Clerk shall enter a judgménﬁ accordingly.

DATED: September 19; 2019: o
) | R LS e

LUCY BILLINGS, J.S.C.
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