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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COU‘NTY
PRESENT: HON. ARLENE P. BLUTH PART IAS MOTION 32
' Justice :
X INDEX NO. ~ 850001/2015

U.S. BANK NATIONAL ASSOCIATION AS TRUSTEE FOR - '
NRZ PASS-THROUGH TRUST IV, : MOTION DATE N/A

Plaintiff, - MOTION SEQ. NO. 003

"V-

JAMES BATTAGLINO, PROMETHEUS EQUITIES, DECISION + ORDER ON
LLC,BOARD OF MANAGERS OF THE CIPRIANI CLUB MOTION, JUDGMENT OF
RESIDENCES AT 55 WALL CONDOMINIUM, JOHN DOE, FORECLOSURE AND SALE

Defendants.. v

X

The following e-filed documents, listed by NYSCEF document number (Motion 003) 96, 97, 98, 99, 100,
101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 111, 112, 113, 114, 115, 116

were read on this motion to/for JUDGMENT - FORECLOSURE & SALE

The mo:cion for a judgment of foreclosure and sale is granted. Plaintiff ﬁqoves to confirm
the referee’s report of Elaine Shay, which found that plaintiff is due $1,092,987.02 as of October
30,2018.In opposition, defendant Battaglino compléins that plaintiff has not demonstrated
- support for the amount of real estate taxes it seeks. In reply, plaintiff claims it provided
evidentiary support for the amount it seeks to the referee. |

The Court grants the motion. Battaglino’s opposition does not claim that a different
amount was due or that he paid the real estate taxes. Obviously, Battaglino isin a positiori to
know how much was due given that he owﬂs the property. The Court will not reject the refere_e’s

report based on a vague and conclusory opposition.

Accordingly, it is hereby
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NYSCEF DOC NO 118

QRDERED and ADJUDGED that the metion hy plaintiff to confirm the Referee’s report
and for a judgment of foreclosure and sale is granted; and it is further |

ORDERED that the mortgaged hropértyr described in the complaint and as-described 1n .
this judgrrlent, or such part thereof as may he sufficient to discharge the mortgage debt, the
eXpense of sale and the costs of this ection as provided in the RPAPL be sold withih 90 days ef

2 . o
this judgment, in one parcel, at a public auction at the New York County Courthouse located at

60 Centre Street, N;_ew Yorh, New York under the direetion of 'Elaine Shav. Esq.. who is
| appointed Referee for this purpose;-and it is further |
ORDERED that the Referee shall give publie notice of the time anrl hlace of sale in.
accordance with RPAPL 231(2) in the New York Latv Journal, and the referee need not con(fuct ;
the sale unless plaintiff shall provid‘e.the referee With proof of r)ublication of the notice of séle,
and if the sale rs.adj ourned due to plaintiff s fatlure to provide such proef, then said adjournment
shall not be considered at the referee ] request and 1t is further
ORDERED that by acceptlng thls appointment the Referee certifies that she/he is in
compliance w1th Part 36 of the Rules of the Ch1ef Judge (22 NYCRR Part 36) 1nclud1ng, but not
| limited to §36.2 (c) (“Disqualifications from appointment”), and §36.2 (d) (“leltatrons on .
appointments hased upoh compensation”), and, if the Referee is ‘disqualiﬁed from receiving an
appointment puréuantrto the provisions of that Rule, the Referee shali immediately notify the
Appointing J utlge; and it is further | |
ORDERED that the Referee ie prohibited from accepting or retain_ihg any funds for
~ herself/himself or paying funds to him/herself without compliance with Part 36 iqf the Rules of

' the Chief Administrative Judge; and it is further

y
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s

ORDERED that the Referee shall conduct thé foreclosure sale only if Plaintiff, its

successors and/or assignees or its representétives is present at the sale or the Referee has
~ received a written bidvand Terms of Sale from Plaintiff, its successors and/or assigns, or its

representatives; and it is further

ORDERED that if the Referee cannot c'onduct the sale within 90 days of fhe date of this
judgment, plaintiff must make a motion to exteﬁd the time té sell the subject property explaining
the reasons for the delay; and it is fﬁrther |

ORDERED that at the time of sale the Referee may accept a written bid frofn the Plaintiff
or the Plaintiff’s attorney, just as though Plaintiff were physic;ally present to submit said bid; and
itis furthef |

ORDERED that the Referee shall acéept the highest bid offered by a bidder who shall be
identified upon the court record, and shall require that the successful bidder immediateiy execufe
Terms of Sale for the purchase of the property, and pay to t};e Referee in cash, certified check or
bank check, ten percent (10%) of the sum bid, unless.the successful bidder is Plaiﬁtiff, in which
case no deposit against the purchase process shall be required and it is further |

'ORDERED that notwithstanding the previous paragraph, the Referee shall have the right
to refuse cash payments and require a bank or certified check from the suc.cessﬁll' bidder and the
Referee shall be entitled fo qualify bidders and require bidders to show proof of funds before or
during the auctioh; and it is further

ORDERED that in the event the ﬁrst.successful bidder fails to execute the Terms of Sale |
or fails to immediately pay the ten percent (10%) deposit as required, the property shall be

immediately reoffered at auction on the same day; and it is further
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ORDERED the Referee shall deposit the dO\;Vl’l vpaymen‘t and pchee'ds.()f sale, as |
necessary in an FDIC-insured bank where the Référee has an account for that purpose in
accordance with CPLR 2609; and it is further | |

ORDERED that after the balarilce of the purbhase price is paid or cfeditéd and the
property is sold, the Referee shall executé a deed to the purchaser.in accordance with Ri’APL
1353 and the terms of sale (which shall be deemed a binding contract); ahd it is further-

ORDERED that in. the event a party other than Plaintiff b¢comes the_ pﬁrchaser at the
sale, the closing of title shall be held no later thah 30 'days‘éfter the daté of such sale unless
otherwise stipulated l;y allv parties to the sale and the Referee; and it is further

ORDERED that, pursuant to RPAPL 1353(1), if Plaintiff (or its’v' affiliate as defined in

- paragraph [a] of subdivision one of section six-1 of the bankihg 1a§v) is the i)urchase'r, the
property shall be placed back on the market for sale or other occupancy Wifhin 180 d;ys of thé
execution of the deéd of sale or within 90 days of constru_ction, renoVatibn, or rehabilitation of
the property, provided th‘at such construction, renovation or‘re‘habilitation proceeded diligentiy to
completion, whichever comes first, pfovided that this court grants aﬁ extension upon a showing
of good cause; and it is fﬁrthef | | 4

ORDERED tilat the Reféree, after receiving the proceeds of the sale, shall pay (from thé
proceeds) the taxes, asséssrrients, sewer rents, or water rates, which are, or may become, liens on
the property in accordance ~with their priority accérding to law with such interest or pénalties
which may have lawfully accrued thereon to the date o.f payment; and 1t is further\

ORDERED fhat the Referée shall deposit the balance of the proéeeds from the sale in his
or her own name as Referee in an FVDIC-‘insured Bank where the Referee Has an account for that

purpose and shall make the following payments in accordance with RPAPL 1354:
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1. The Referee’é fees foe condueting the sale, which are $1,100. Plaintiff shall aise
compensate the Referee in the sum of $350 for each adjournment or cancellation
made on less _them two business days’ netice unless the Referee caused the delay.

2. All taxes, assessments aﬁndbwater rates thaf are liens upon the property and monies
necessafy to redeém the property fro.m any sales .for unpaid takes, assessxﬁent's or
water rates and any other amounts due Vin accordance with RPAPL 1354(2). The
purchaser shall be responsible for interest and penelties accrued affer the ;ale. The
Referee shall not be responsible for the payment of penalties or 'feee pﬁrsuant to this
alepointment. The purcﬁaser shall hQId tﬁe Referee harmless from any such penalties
or fees assessed; | |

3. The expenses ef the sale and the adveftising expenses as.shoWn on the bills presented
and certified by the Referee to be correct, eopies of which shall be anhexed to the
report of sale.

4. The Referee shall also pay to the Plaintiff or its attorneys the following;:

a. Amount Due from the Referee’s Report: $1,092,987.07 with interest at the
note rate from October 30, 2018 until entry of judgment, to gether with any
advances as provided for in the note and moftgege which Plaintiff had made
for texes, insurance; principal, and interest and any other charges due to pfior
mortgages or to maintain the property pending consummation of the
foreclosure sale, not included in the computation upon presentatioﬁ of receipts
_. for sa1d expendltures to the Referee, and then w1th interest from the date of

entry of thlS judgment at the statutory rate until the date the deed is transferred
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b. Costs and Disbursements: _ , ' (to be filled in by the

Clerk) to Plaintiff for costs and disbursements in this action with interest at
the statutory judgment rate from the date of entry of this judgment;
c. The Conrt declines to award additional atlowance.
d. Attorneys’ Fees: $1,275.00 is hereby awartled to Plaintiff as reasonable legal
' fees with interest at the statutory rate from .the. date of entry of this judgment.
5. Surplus monies from the sale shall oe paid into Court by tne Referee within five days -
after receipt in accordance with RPAPL 1354(4), and itis further
ORDERED that if Plaintiff is the purchaser of the property, or in the event that the rights
.of the purchasere at the sale and the terms of sale under this judgment ‘shal'l be assigned to or be
acquired by Plaintiff, and a valid ass1gnment is filed w1th the Referee, the Referee shall not
require Plaintiff to pay in cash the entire amount b1d at sale but shall execute and deliver to
Plaintiff or its assignee, a deed or deeds of the property sold upon the payment to said Refereelof
the amounts spectﬁed as 1,2,and 3 above; and the Referee shall allow Plaintiff to p’ayv the
- amounts specified in 2 and 3 above when it is recording the deed; that the balance of the bid,
after deducting the amounts paid by Platntiff, shall be appljed to the amount due to Plaintiff as |
specified in 4 above; that Plaintiff shall pay any surplus after applying the palance of the bid to
the Referee, who shall deposit it in accordance with 5 above; and it is further |
ORDERED that all expenses of recordingthe Ref_eree’s deed, including real property
transt‘er taxes,‘v_vhich isnota lien upon the property at the time of sale, shall be paid by the -
plaintiff from the sale proceeds; and it is further
ORDERED that Plaintiff may seek to recover a deﬁmency Judgment in accordance with

~

RPAPL 1371 if apphcable
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ORDERED that if the property is sold in one parcel in “as is” physical order and
condition, subject to any condition that an inspection of the property Would disclose; any facts
that an accurate survey of the property would show; any éovenants, restrictions, declarétions,,
reservations, easements, fight of way, and publfc utility agreements of record, if any; any
building and zoning ordinances of the municipality in which the mortgaged broperty is located
and possible violations of same; any rights of tenants or personsl in possession of the subjéct
property; prior liehs of record, if any, except those liens addressed in RPAPL 1354, any equity of

‘ redemption of fhe United States of America to redeém thé property within 120 days from the
date of sale; any rights pursuant to CPLR 317, 2003 and 5015 or ény appeal of the underlying
action or additional litigation brought by any defendant or its successor or aésignee contesting
the validity of this foreclosure; and it is further

ORDERED that the purchaser be let into possession of the propérty upon productionl in
hand of the Réferee’s Deed or upon personal service of the Referee’s deed in accordance with
CPLR 308; and it is further

ORDERED that defendants in this action and persons claiming tﬁrough them and any
person possessing a junior interest in the property aftef the Notice of Pendency §vas filed are
barred and foreclosed of all right, claim, lien, title, and interest in the property after the sale of
the mortgaged property; and it is furthér |

ORDERED that within ﬁﬂ_ag after completing the sale and executing the proper
conveyance to the purchaser; the Referee shall file with the clerk a réport under oath of the
disposition of the proceeds of the sale and upload Athe report to NYSCEF if it is an e-filed case;

~ and it is further
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ORDERED that if the purchaser or purchasers at said sale default upon the bid or terme
of sale, the Referee may place the property for resale without prior application to this Court
unless Plaintiff’s attorney -elects to make such an application; and it is further

ORDERED that Plaintiff shall serve a copy of this j'udgme_nt with notice of entry unon
the owner of the equity of redemption, anytenants named in this action, and any other parties

_ entitled to service, including the Referece appointed herein; and it is further

ORDERED that nothmg herein shall be deemed to relreve Plaintiff of any obligation
1mposed by RPAPL 1307 or 1308 to secure and maintain the property until ownersh1p of the |
property has been transferred and the deed duly recorded and it is further

ORDERED that when the Referee ﬁles a report of sale, she or he shall also ﬁle'a
Foreclosure Action Surplus ,Moniesform and also upload this docurnent to NYSCEF ifan e-
filed case; and it is further |

ORDERED that plamtlff shall upload the notice of sale to NYSCEF at least 20 days
before the sale and the Referee and plaintiff shall e-mail Thomas Maser
(tmmaser@ny.courts.goy) and Paul Golonka (pgolonlca@nycourt's. gov) at least 15 days before

~ the auction date so the auction may be placed on the auction calendar; IF THE AUCTIdN IS
| NOT ON THE CALENDAR, then the .auction may or may not be held, at the court’s discretion;
and it is further , |
' ORDERElj that, without further order of the Court, the referee shall be entitled. to an'
, I‘ additional fee of $950 for conductmg and attendmg a closing with a purchaser other than-
plaintiff, plus, if such a closing is scheduled for the referee S conference room, then the referee
shall be entitled to a reasonable fee for use thereof, withOut -further order of the Court; and it is \

further
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ORDERED that MTGLQ INVESTORS,.L'P be substituted in plac;eiof plaintiff and J ohn
Doe shall be removéd as a judgment cannot be entered against a John Doe,-and the new caption
shall read as follows: | |
SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
' X

MTGLQ INVESTORS, LP,

Plaintiff,

JAMES BATTAGLINO, PROMETHEUS
- EQUITIES, LLC,BOARD OF MANAGERS . o
- OF THE CIPRIANI CLUB RESIDENCES AT - _ f
55 WALL CONDOMINIUM ‘ o

Defendant(s).

and it is further |

ORDERED that counsel for pla_i\utiff shall serve a uopy of thié order with notice of.}entry
upon the County Clérk (60 Centre Streét, Room 141B) and the General Clerk’s Office (60 Ceutre
Street, Room 119), who are direcfed to mark the court’s récords to reflect tue parties- being removed
and substituted pursuant hereto and it is further |

ORDERED that such service upon the County Clerk and the Clerk of the General Clerk’s
Ofﬁue shall be made in accordance with the procedures set forth in the Protocol on Courthouse
and County Clerk Procédui;es for Electronicall); F iled Cases (auqessible at the “E}F iling” page ou
the court’s website at the address (ww.nycourts. gov/subctmunh)]. |

A descrip_tion of the premises is ar‘mexed‘he-reto as schedul¢ A. Itis commonly known as

55 Wall Street, Unit 708, New York, NY 10005.
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Next Conference: March 3, 2020'@ 2:15p.m. If the repoft of sale and Fereclosufe
Action Surplus Monies Form have been e-filed prier to the conference by plaintiff or the referee,
then plaintiff may réquest that the conference be eanceled by e¥ﬁling a letter to the court at least -
4‘8hour.s prior to the conference. Otherwise, plaintiff must come to the cenference pr_epared to

discuss the status of the case.

DATE =~ . ' , S ARLENE P. BLUTH, JS.C. :

CHECK ONE: NON- P(ﬂRﬁ.ENE P. BLUTH
GRANTED IN PART D OTHER '
APPLICATION: SUBMIT ORDER
CHECK IF APPROPRIATE: FIDUCIARY APPOINTMENT D REFERENCE
i~
» }
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SCHEDULE A—LEGAL DESCRIPTION o,

Block 27 and Lot 1050

THE Condominium Unit {hereinafter called the "Unit’} in the building (hereinafter called the
"Building™} -known as Cipriani Club Residences At 55 Walt Condominium 'and by the street
address 55 Wall Street, Borough of Manhattan, City, County and State of New York, said Unit
being designated and described as Unit 708 in that certain Amended and Restated
Declaration, dated as of June 27, 2006, made by Grantor pursuant to Articie 9-B of the Real
Property Law of the State of New York (hereinafter called the "Condominium Act”)
establishing condominium ownership af the Building and the land {hereinafter called the
"Land®) upon which the Building is situate, which declaration was recorded in the New York
County Office of the Register of The City of New York {the “City Register's Office”) on July 13,
2006, as CRFN 2006000399727 (which declaration, and any amendments thereto, are
hereinafter collectively called the *Declaration”). The Unit is aiso designated as Tax Lot
1050 in Block 27 of the Borough of Manhattan on the Tax Map of the Real Property
Assessment Bureau of _The City of New York and on the Floor Plans of the Building certified
by SLCE Architects on July 7, 2006, and filed with the Real Property Assessment Bureau of
The City of New York on July 13, 2006 as Condominium Plan No. 1424-A and also filed in
the City Regnster s Office on July 13, 2006 as CRFN 2006000399728; '

TOGETHER with an undivided 0.3694% interest in the Common Elements {as suchterm is
defined in the Declaration} of Cipriani Club Residences at 55 Wall Condnmlni:um' ’

TOGETHER with the appun’tenances and al! the estate and rights of Grantor in and to the
Unit; . . '

TOGETHER with, and subject to, all of the rights, obligations, easements, restrictions and

other provisions set forth in the Amended and Restated Declaration and By-Laws of Cipriani

Club Residences At 55 Wall Condominium, as each of the same may be amended from time

to time (said By-Laws, and any amendments thereto are hereinafter collectively called the

"By-Laws") including, without limitation, the restrictions and other provisions with respect to v
the permitted uses of the Unit; all of which shall constitute running with the Land and shall - o
bind any person having at any time any m’cerest or estate in the Unit, as though recited and

stipulated at | length herein. : .

Premises known as 55 Wail Street - Umt 708, New York, New York

Firm File No. 171687 .
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