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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY COMMERCIAL DIVISION

PRESENT:  _HON.ANDREA MASIEY PART 48
' Justice o
X - INDEXNO. 650493/2018
319 WEST 38TH STREET LLC, . . :
f MOTION DATE 05/20/2019
Plaintiff, : -
E MOTION SEQ. NO. 005
;V - C
NORTHEAST INTERIOR, et al, - : -
ORTHEASTINTERIOR, et 2 DECISION + ORDER ON MOTION
Defendants.

MASLEYJ
The following e-filed documents, listed by NYSCEF document number (Motion 005) 130, 131, 132, 133,
134,135,136, 137, 138, 139 140, 141, 142, 143, 144, 145, 146, 147, 148, 149, 150, 151, 152, 153 154,

155, 156, 157, 158, 159, 160, 161, 162, 163, 164, 165, 166, 167,168,169, 170
were read on this motion to/for - DISMISS

Upon the foregoing documeints, if is ordered that the motion is granted.

In motion sequencé number (Motioh) 005, plainti‘ﬁ‘ movés, by order to.show cause pursuant to
CPLR 3211 (a) (1) and.(a) (7), to dismiss fhe counterclasms ofdefeﬁdant Northeast lnternors Speoahéts LLC
(Northéast). ’ | |

According to Vits allegations in the complaint, plaintiff is a real esfate developer and the owner of a
property located at 31 9.-3>21 West 38t Street (Property) on which threé vacant bAuiIdin‘grs were si'tualwtéd :
(NYSCEF 132 [1/31/1 8 complaint]).: Plaiﬁtiff engaged Northeést, a construction demolition business,by
their February 26, 2015 proposal-contract and addendum agreement (Addendum) (together, Contract)
(NYSCEF 142), tovdemo_lish the three buildings {id. at 1-2; NYSCEF 132,99 12). Under the Contr‘act.,
Northeast was to -manager all aspects -of the demolition p"roject (Project) and was responsible for
“[pIrovid[ing] éll necessary permits” in compliéncé with New York City regulations and 'éngaging an
expediter to assist with the permits (NYSCEF 142 at 1-2). - .
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In'short, plarntrff asserts that defendants englneers engaged to submlt a permlt applrcatron
package to the New York Clty (NYC) Department of Burldlngs (DOB), and defendant expedlter engaged to
'pe_rform related services, failed to comply with the necessary applrcatlon procedures for_the Property (/d.-
19 12-16). Specifieally, the Property is located in the Garment _Center,SpeciaI District (.GCSD) under NYC
zoning regulations and is within a subdistrict designated as “Preservation Are_a P2 (P-2 Area), requiring
sdbmiss_ion to DOB o_f’aanP.DJ application vyith 3 certiﬂcatidn of complliance with anti—harass.m'ent
measures (vCertiﬂcate) pursuant to Zoning, Reso!ution (ZR) 93-90 and 93-91 ‘(/"d. 1]1]1 6-1 7;'. see Zﬁ 93-90 [a]
[1] [Stating that ”Anti-harassment area” “shall mean . . . Subdistrict A-2 of the Special Garrnent Center
District,” and apnh‘cations for -ldcations in Subdistrict A-2 must include a Certificate (ernpnasis dmitt’ed)]).

| The engineers filed ap.plicationé witnout aCertiﬂcate using HPD3 forrns, ndt HPD1 forms;
nevertheless, the DOB issued permits to dernoltsh the three buildings to Northeast dn October 15, 2015 _
and demolltlon began-in December 207 5 (/d 99 19, 24-25). After'it was aIerted to nonc‘o.mpliance with -
ZR 93-90 and 93-91, on December 21,2015, the DOB served Stop Work Orders, revoked the permits, and |

the Project was ha!ted (/'d. q 25).

. Northeast's Counterclaims Against Plaintiff

In its April 27,2018 answer (NYSCEF 143), Northeast asserts the following counterclaims against
. plaintiff: (1) negligent misrepresentation (id. 99 75-162); and (2) ”fraud/'frau‘dulent concealment” (id. 99 | J
1103-113). Specifically, Northeast aI.Ieges, upon information and belief, that only plaintiff (asthe owner),
nlaintiﬁ’s “agent or a 'cdntract vendee ... may apply fdr” a Certificate, and thev intorrnation n.ecessary for
: : P .

that application is “exclusively in the possession and control of an ‘o.wner"’ (id. 99 78-81; see id. 9§ 82
[referencing application informati'on'to‘ be furniéhed by an tndividual fa'miliar with the
managernent/operatidn df the prernises'throughout the preceding 36-month inquiry period]), Also upon

h]

information and belief, Northeast alleges that plaintiff retained experienced zoning counsel in connection -

. V65049312018 319 WEST 38TH STREET LLC vs. NORTHEAST INTERIOR ' " ’ Page 2 of 9
Motion No. 005 . - )

~2of 9 F




[*BLLED._ NFW YORK. CQ_JNTY CLERK 10 TNDEX NO. 6504937 2018

. NYSCEF DEC. NO. 177 RECEI VED NYSCEF: 10/09/2019

with the purchasé of the Property and "knew and/or should have kno’Wn’.’ that the Property’'s zoning
required a Certificate as being with[n the GCSD (id. 99 83-85). Erﬁails submitted by Northeast in -
opposition td this m'otion_: sho_W fhgt piaihtiﬁ Was informed by an arcﬁitect that thé P_r_operty Was in é p-2
Area (see NYSCEF 152-152). -

Northeast further alleges that third parties_, such as"it,self and jfts ‘avgents,' v”rely on the [NYC 'DOB]

B'uilding Information Syst'e-m database (BIS) for inforrﬁation on propéftiés -in‘_[NYC]," fha; the BIS is cabable
of and éhould have identi’fied‘the Property aé located Within' fhe GCSD'a'nd P—é Area but did ﬁot; énd
plaintiff “knew or ;shou-ld Havé'knc;wn thaf the BIS did not accurétely'réﬂect the cc')rrevct informétbn ‘

- regarding the Property” (NYSCEF 143, 99 86-9‘4). Plaintfff further knew or shloyl'd have kﬁown that
Northeaét and its agents would reasonably rbely onthe BIS information and, dué to ﬁhe privity and/or - |
speciél 'rﬂelationsh/ip between plaintiff and Nor.theas;, plaintiff owed No.ftheas'ta. quty to provide the -
correct informat_ibn (id. 1]1],95-96). In connéctiqn with its negiige‘ht misr'epresentaifion claim, Northéast
asserts that plaintiff, th roﬁgh its member, Jésmin Pate), ”mivsrepre.se_n'ted and/or omitted” tb'e_material
zoning information, knew or s'hc_)uld have known that Northeast would rely on those “misrepresentations
aﬁd/or omissions,” an'd Norpheast did réasonébly rely bn the same to'its detrirﬁent; as _tﬁe proximate
result, Northeast lost the behéﬂt O_f- the Contract and other’ business o’ppo_rturjities.-(id. 99 97-1 01).
Northeast alleges that it was harmed ir% an amount not less than $500,00Q v(vid. € 102). The agreed-up_bn
“Demolition Price” under the Céntract i.s $504,6OO (NYSCEF 132 at 1). . | '

Astoits fraud/fraudulent.concealment claiﬁw, Northe‘a.st allege's\t.hét plaintiff knéw or sHouId have
. known that it vv_buld bé redu'ired to obtain a Certificéte in coﬁnnectibn »with tﬁhe.Pv.roject and iﬁtentionally'
misrepfesented to and/or vconcealed fr(.)m Northeast'materi_a-l zoning} information to "’a-v_oid the
requirement” of obtaining the Certifi.cate in order to fé save money, recgive a ‘Iimitéd-—time tax abatement,

and commence the Project sooner (id. 99 104-108). Northeast all_eges that plaintiff intended to misstate
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and/or conceal the,zonihg infbrmation from North‘east or its agents to i_n‘d‘uce thefﬁ to rely on th:e
misrepresentationé or concea\lmént, Northeast reaéonably and justiﬁébly relied on the
misrepresentations/concealment, and the “false and fraudulent statements ahd/or céhceafment directly
caused” Northeast to suffer“ “losses in béing unable to combleté the project and ité I.ost opportunity »costs"
“under the [Contra_ct]” inan ‘émount ‘not les-s than-$5vO0,000 '(id, 19 109-1 13)', In its prayer for relief,

* Northeast seeks; for both counterclaims, “judgment against %"Iaintiff. .. for a‘II comp’erisato>ry, puriitive,' a
nominal damages-a\‘/ailable in I-aw, to be dveterm.ined at trial but not Ievss than $500,000.00, or in the |
alternative for a finding of reséission in equity” (id. at 19-20). |

Plaintiff now moves to dismiss Northeast's counterclaims under to CPLR 32711 (a)(1) énd (@ ).

. Discussion
“On a motion to d_ismisé pursuant to CPLR 321 1 the pleading is to be afforded_va liberal
construction. [The court] acéept[s] the facts as alleged in the corﬁp?aint as .true, [and] accord[s]
[_claimaint] the benefit of evéfy bossible favora bI.e inference’; (Leof; v Mam'nez, 84 Ny2d 83., 87—8JS' .[1 954] ,
[citation omitted]). However, bare legal éonclusions and “factual claims which are e.it_hér inhere-ntl)}f
incredible or ﬂatly éontradicted by documentary evidence” are not ”aé&orded theif most favorable
intendment” (S(J’mrh/'f So/ofﬁon & Fe/desmdn v Lacher, 212 ADZd 487, 457 [1st Dept 1995]). Dismissal
~under subsection (a) (1) is warranted where the documentary evidence ”conclUsi-vély establfshes a
defense t.orthe aséerted claims as a matter o_f‘law”.(Leon' v Mam‘nr'ez, 84 NYZd 83: 88 [1 994]'). 3
Plaintiff argues that the coun‘t_erclaims must be dismissed as th_e‘alle_gatio'ns do n‘ot establish
conduct adeqL‘Jate.Iy extraneous or collateral to fhé Contract to support liability i‘h.tort.. Plaintiff further
argues that documentary 'e_vi'd:er)ce establishes tHat N_drtheast had actual knowle.;jge'that the Property

was located in the GCSD, precluding Northeast from establishing the element of reliance for both

counterclaims. Finally, plaintiff argues that the counterclaims fail to adequately state a cause of action.

.650493/2018 319 WEST 38TH STREET LLC vs. NORTHEAST INTERIOR C Page 4 of 9
Motion No. 005

4 of 9




FELLED NFW YORK COUNTY CLERK 167 (557 7?5?9- 10. 37/ ﬁiVii TDEX NG 6504937 2018

NYSCEF DOC. NO. 177 - RECEI VED NYSCEF: 10/ 09/ 2019

Plaintiffs documentary submissiIOns esta.bl'ish that N'ort,heast was obligated, under the contract, to |
“IpJrovide all necessary perm'it-s,” including DOB pérmits, and “[p]rovide ex}pediting to obtain all necessary
permits” in conhection with the Project (NYSCEF 1,.32 at1-2). The Coritract and Addendum further provide
that ”[a]” permits . . .-shall be ;jbtained and shall be the sole res‘ponsi‘bi-l‘ity of-[Nbv.rtheast]” and thatall of
Northeast's work “shall comply with all [NYC] and New York State laws, including, but not Iimited to the
[NYC DéB] Code” (id. at 2, ﬂﬂ 2-3; see id. at 2}[requiring Nbrthéast to berform its,vwork “in compliance with |
the terms of the-proposal’/Contract]). - o ' e

Plaintiffs submission.s a‘Is.o demonstrate that the Project appli'catio:ns_ and pe'rmits issued to
Northeast identify the Proper_t-y as being located in the GCSD zoning district (NYSCEF 133-141 fvarious
applicatvions and permits for the Project]; e.g. NYSCEF 133 at 4 [ide’n.tifying the Prbperty as within in the
GCSD “District”, zoned as ’/C6;4M,” and,”}Spécial District” - “GC- Garment Center”J; séé a/so‘ NYSCEF i31,'1].1]‘ _
6-14 [plaintiffs counsel's aﬁ]); While _Northeast Rnew or should have {k‘niown that the Property was in the .
GCSD, the applications and work pérmits do not state that the Property ié ina P-2‘Area, the zone in which
a Certificate is required. Nevertheless, the docurﬁents deménstra_te ;Hat Northeast should have beerj
aware that the BIS designation it alleges it religd on did nét matc.h that on the ap.plications and permits.

In any event,rthe tontract is unamb‘iguous in that it is the responsibility éf Northeast, not pla%ntiff,
to obtaiﬁ all necessary permits and complete its wofk on the Project in cofnp!iance with the DOB Code
and other applicable authority, including the ZR Northeasf does noﬁ ailege‘ tha£ p.llaintiff »made any- |
affirmative statement regarding the Pfopertys zoning status, whét forms, appl!'ca'tions, or permits wouldl
be required, or the accuracy of the BIS zoning iﬁformation. In fact, Nbftheast does not allege that it had
any communication with plaintiff regarding the zoning status, 'perlmit_re‘quiremeﬂnts, or the BIS system. .

Thus, even accepting N__ortheast’é allegations that plaintiff was éware that the Propérty was Iécated .

in a P-2 Area and a Certificate.was necessary to obtain lawful work permits but (a) ”misrepresented
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—

and/or omitted” tjhe ”mafefial“ zoning informatio_n" (é!legéd in Cohﬁec_tion with thé negligent '
misrepresen'tation count‘erlclaim).and/or (b) i-ntentiohélly rhisr’,epresented to or concealed from Northeast
the material 2oning informvat‘i-on (alleged in connection with the fraud/fraudulent concealment
lcounterclaim), Northeast must édequatevly a[lege fhat pléintiﬁl had a duty fo disclose the zoning |
information. | N

‘To state a céusé of action for fraudulént mi‘srepresénta’tion, 'a.[par-ty] must aliege a

misrepresent‘a_tion or.a miat'e(rial omission_of féct which was false and kﬁown to be false by [the oth»er
.party], made for the .purpo'se .of inducing the tclaimant] to rely upon it, jus.t'ifiabvl_e reIi_ahce of the [claimaﬁtj
on the misrepresentation or materié.l omission, and injury’” (Gomeé—j/'menez v New _York Law School, 103

- AD3d 13, 17-]_8 [1st Dept 20ﬁ 2], v den/ed 20 NY3d 1083 '[2013]’ quoting Manda:rin Trading Ltd. v -
Wildenstein, 16 NY3d 173,v1v78‘[2.01 1. “'A ‘ca'use of’a.ction forfraud'ulént'gontealment r_equirés, in
addition to the four_fore.going'elements, an allegatio.n.tha't the [party_J had a‘d"uty to d.isclose mater'fal
information and that it failed t(S do so” (Gomez-ji.m_enez', 103 AD3d at 18, quStihg P.T. Bank Cent. Asia, N.Y.
Branch v ABN AMRO Bank N.V.., 301 AD2d 373,376 [-1 st Dept 2003]). The factuél allegations for each of.
those cifcumstances constituting the wrdng shall be statec; in.detail (see CPLR 3016 [b]; P.T. Bank Cent. .
Asia, N:Y. Branch, 301 AD2d at 376). For thé “fraud/fraudulent concealmer.lt”'c.laim,. then,» Northeast -Fnust
allege that pléintiﬁ had a duty tQ disclose the zoning information but'violated thét duty in furtherance of
an underlying fraud (Nasaba Corp. vHarfréd Rea/_t)‘/v.Corp., 28'7 NY 290, \295 [1942] ["Concealment witvh :
intent to defraud of facts whfch éne is dufy-bound in‘ honesty to discvlose. is of the same legal effect and

R . . . [ . '
signiﬂcance as ‘afﬁrmativeb misrepresentations of fact."]).

“To state a caQs__e of alction for negligént mis_representation, ... the [party] must allege”(1 ) the
existence of.a special ér priyity~.like reiationéhip ihpoéing a duty on the [o.ther’_par‘{.y] td vimpart correct - 1
information to the, [cléimant]; (.2) that the information was jncorr.ect; and (3) reasonable reliance :on the

J
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information” (Gomez-j/nﬁen_ez, 103 ADBd at 18 [internal quotation.mar‘ks and citation omitted]). Like a
fraudulent concealment claim, “[a] claim for negligent misrepresentation can only sta‘nd in the presence
of a specviavl relationshib of trust or confidence, Whic-h creates a duty ferene party to impatt correct
information to anothet” (Un'/:te'd Safety ofAm._, Inc. v Consot/dated Edison Co. of New York, Inc., 213 AD2d 283, |
285-286 [1st Dept 1995], citing Delcor Labs. \/.Co.smair, Inc., 169 AD2d 639 [1st Dept 19‘91]', Iv dismissed 78 - |
»NYZd 952 [1991]). | "A simple arm's length business reIat.ionship is net enough” (United Séfely of Am., Inc.,
213 AD2d at 286; see e.g /;ofker v Brown, 10 Misc 161, 164 [NY Com VPIZ 1894], affd 159 NY 540 [1899]
[ﬂndiné a duty of honesty/ to disclose asl to directors of a co'tpora_tion bound by fiduciary duties]).
Thus, for each of the counterclaims, Northeast is teqUired to allege at least a special er
 confidential relationship or a fiduciary-like duty to establish that plaintiff had a duty to disclose
information and violated that duty. Northeast does not adequatély éllege arty 'speci'al relat‘ienshipor |
fiduciary duty; rather, the enly re.Iationship that thé parties had, accvor.ding to Northeast's allegations, is
the contractual business reIatioriship arising from the Contract, which does tiot here sufﬁce (eg Seftera
Food Services /nc v Emp/re State B/dg Co. LL C, 74 AD3d 542, 543 [1st Dept 2010] [statlng that ”[a]
fiduciary relationship does not exist between parties engaged in.ah arm's Iength busmess transaction”
absent a ﬂduciary.relationship],' see g/so EBCI, Inc. v Go/dman,“ Sachs & Co.; 5NY3d 1 1,. 19-20 [2005j [duty
tQ discloée "is grounded in»a:l higher level of_trust thah normally present . .. between those ‘invol\./ed in
arm’s length business tran’sactior_ts” and court’s should generally Ieok to the p‘arties’.contract determine ,
the nature of the parties' rel_ationship]). Here, the Contract evinces no.higher level of truet or eny
relationship other than the business relationship of developer end contracter, and there is no allegation
from whictt the to_u'rt can glean a special duty to diéjctose the puincIvy-available zoning information. '

Accordingly, the court finds that the negligent misrepﬂresentation claim must be dismissed.-

4
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Likewise, the fraud/fra'udulent concealment claim must'. be di'smissed. Absent an affirmative

| misrepresentation of fact, a fiduciary duty or other special relationship to disclose the zoning information,
Northeast seems to attempt to allege, in bare conclusory statements, that the duty to disclose arose
“under the special fa.cts-doctri'ne where one party's superior knowledge of essential facts renders a
transaction without disclosure inherently unfair” (/ana L. v West 129th St. Rea/ty Corp., 22 AD3d 274,277

| [1st Dept. 2005]). The court finds that the special facts doctrine does here apply.

"A party is considered to have superior:knowledge ina transaction when the material facts were
peculiarly within the knowledge of one party and that information could not easily have been discovered
by the other party through the exercise of ordinary intelligence” (Campa/gn v Esterhay, 61 Misc 3d 662,
664-665 [Sup Ct, NY County 2018], citing jana L., 22 AD3d at 278). "The doctrlne generally applies to
claims of fraud in sales transactions” (Campa/gn 61 Misc 3d at 664 665, C|tingjana L.,22 AD3d at 277 n 2;
see also Campaign, 6 MISC 3d at 665 ni [analyzmg casesin which a fraudulent concealrnent claims
relying on the special facts doctrine were sustained and finding ;‘in each case there was some underlying
transaction and that defendant had some active participation in the fraud by .afﬂrma,tively withholding.orl,
omitting certain facts or information in ‘conversations or-in the transaction in furtherance of the -
underlying fraud”]).

| Here, N_ortheast does not sufficiently allege an underlying fraud and does.not dllege any
communications underlying thevomission or the transaction. The only allegations rernotely supporting an
underlying fraud claim are Northeast's specuIative and/or conclusory assertions that plaintiff concealed
the zoning |nforrnat|on to obtain a tax abatement, save money and reduce time to complete the Project.
: Those assertions are not _enough. Indeed, plainti_ff hired-Northeast, by Northeasts own proposal

(executed as the Contract), to be responsible for obtaining all permits for the Project under the DOB

regulations.

/
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I .avny‘ eVent, the zo'ni'ng ‘in‘f'o.rmation_is not “peculiarly within [plaintiﬂ”s] kﬁowledge” as “that éame ‘
information c.ou-ld have been discovered by [Norfheast] through thé éxercise of ordinary intelligenée” and
due dlllgence (see Hahn v Dewey & LeBoequ/qwdat/on Tr., 143 AD3d 547 548 [1st Dept 201 6])

Accordrngly, itis

ORDERED that Motion Sequence Number 005 is granted and the ﬁrst and second counterclaims

in the answer of défendant Northeast interiors Specialists LLC are dismissed under CPLR»32] 1(a)(1)and ‘

@ (7).

ot Lin
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