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SUPREME COURT (5F THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: _HON. ANDREA MASLEY PART .~ 1AS MOTION 48EFM
' ‘ Justice C o
X INDEXNO. _653368/2016
ARON DANTZIG, I ~ MOTION DATE
» SR Plaintif. | 002003004
‘ V- ) ' MOTION SEQ. NO. 005
'ORIX AM HOLDINGS, LLC, ORIX ASSET MANAGEMENT,
LLC, ORIX AM INVESTMENTS, LLC, ORIX USA ASSET
MANAGEMENT, ORIX CORPORATION, and ORIX USA - .DEC|SION + ORDER ON

CORPORATION, . ' MOTION

Defendants.

MASLEY, J:

The following e-filed documents, listed by NYSCEF document number (Mot|on 002) 109, 110 111, 112,
113, 114, 115, 140, 145, 187, 188, 189, 190, 191, 192, 193, 194, 195, 196, 197, 198, 201

were read on this motion to/for _ ____DISCOVERY - A

Al

The following e-filed 'documents listed by NYSCEF document number {Motion 003) 75, 76, 7‘7- 78, 79,
80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 97, 98, 99, 100, 101, 102 103 104, 105,
106, 107, 108, 141, 146, 170,.171, 172, 173, 213, 214, 215, 216 ‘ .

were read on this motion to/for ‘ DISCOVERY -

The following e-filed documents, listed by NYSCEF document number‘(Motion 004) 116, 117, .118 119,
120, 121, 122, 123, 124, 125, 126, 142, 147, 175,176, 177, 178 179, 180, 181, 182 183 184, 185, 186,
217, 218, 219, 220, 221, 222, 223, 224, 225, 226

were read on this motion to/for . : , DISCOVERY

The following e-filed documents, listed by NYSCEF document number (Motion 005) 127, 128, 129, 130,
131, 132, 133, 134, 135, 136, 137, 138, 139, 143, 148, 150, 151, 152, 153, 154, 155, 156, 157, 158, 159,
160 161, 162, 163, 164, 165, 166, 167, 168, 169, 174, 199, 200, 202, 203, 204, 205, 206, 207, 208, 209,
210, 211, 212

were read on this motion to/for B . ! SANCTIONS -

Background
Plaintiff Aron Dant2|g aIIegedIy entered mto various written agreements in
September 2011, W|th non-party Richard Baxter and defendants ORIX AM Holdings
LLC, ORIX Asset Management LLC, ORIX AM Investments LLC, ORIX USA Asset
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Management,‘ O'RVIX Cerporation, and ORIX USA Corporation (collectively, 4QRIX
defendants). (NYSCEF Doc. No. 36, First Amend.ed Comblaint at 112, 31.) Pursuant to‘
" these written agreements, tlae ORIX defendarlte promised to :ir]vest in Fund I and later
Fund I, vin excvhange for Dantzig and Baxter’s services as managers and co-investors of |
these investments. (/d at [ 31, 35.) Dantzig and Baxter man»age‘d these lnvestments
through nominal defendants New Health Capital Partners GP LLC, New Health Capital
Partners Management LP, Nevl/ Health CapitaI' Partners Martag'ement GP LLC, and Newv. |
Health Capital Partners Fund |, LLC (collectlvely NHCP) (/d atﬂﬂ 23,‘ 31; see‘a/se R
NYSCEE Doc. No. 110.) | | |

Fund | was successful, and by May 2013, NHCP had allegedly met the
preconditions in the agreements that 'yvould have triggered a $50,000,000 _in\l/eestment by
the ORIX defendants in. Fund Il. (/d. at.ﬂﬂ 38, 44.) Nevertheless:, Baxter i‘nformed -
Dantzig and th.e ORIX defendants of his intention to resign from NHCP and werk fora -
competiter. (/d at 1l1[ 47,49.) This re_signation was set to triggera he'st'ef provisions in’
the written ag.reem’ents‘ rang‘in>g fro‘m' anti-com_petitiVe restrictive eovehants that t_I'le ORIX
defendants and Dantzig could enforce, to forfeitures of Baxter’s eompensatioh ahd :
equity interests.. (/d. at 51, 52, 55.) Allegedly, these cireumstances caused Baxter
and the ORIX defendants to‘ enter into a secret agreement by which. the ORIX |
defenda‘nt‘s pr-omised‘ to release Baxter from his obligatien—s in ,exchange for his
cooperation in' terminating Dantzig and asslsti-ng the de_X‘defendants take eontrol of I
Fundl. (/d at 589, 60.) " | | 7. |

The ORIX defendants and Baxter aIleQedIy_perforrrted under this secret.'
agreement, and .on July 11, 2013, they provided a notice of termination'\./vi_thout cause to
Dantzig, effective January 11, 2014. (/d. at9 74.) The ORIX Qefer\dants aIIegedIy
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disseminated false intormation that Da‘ntzig’e emponment t/vas effective immediately.
(/d.at79.) Accordingly, this- information cast Dantzig in a n‘egative-light insofar as
investors beIieved that he was terminated for cause as tne result of wrongdoing. (\,/d.)
The ORIX defendants also began implementing the dissolution of Fund |, and NHCP.
(/d. atq 77.) During this time, the ORIX defendants allegedly denied Dantzig
compensation that he previously had earned 'pursuant to‘the written agreements, as well
as compensation that he allegedly snould havev earned throughout the dissolution
process. (/d.) Nevertheless, Dantzig offered to purchase the assets of Fund |, but the
ORIX defendants eold the assets to other parties for a price lower than that o.ffe.red by
Dantzig. (/d.at] 85.) | | |
| -On JUne_ 24, 2916, Dantzig commenced this action by sumnjons with notice
(NYSCEF Doc. No. 1.) Thie action was rernoved to tne«United States District Court for
the Southern District of New York. (NYSCEF Doc. No. 2.) On March 22, 2017, Dantzig
filed the First Amended Verified Complaint alleging causes ot action for breach of the
written agreements, mducnng breach of contract, breach of the |mpI|ed covenant of good
faith and fair dealing, tortious interference with contract, tortious |nterference wrth

~_prospective economic advantage, breach of fiduciary duty, quantum merwt, unJust
enrichment, constructive trust. Alternatively, Dantztg alleged derivative causes of action
for breach of contract, inducing breach of contract, and tortious interference with |
contract. T.he ORIX defend.ants,and NHCP moved to dismiss. Hon. Louis L. Stanton

_ (SDNY) granted the motions witn respect to Dantzig’s cIaims for tortious interference
with contract, tortiou_s interference with prospective econom_ic advantage, quantum

meruit, unjust enrichment and for constructive trust. (NYSCEF Doc. No. 39 at 26.) The
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balance of the action was rémanded back to the Commercial Division on Feerary 2,
2018. (NYSCEF Doc. No. 6 at 4; NYSCEF Dbc.,No. 35.) |
| Dantzig has since become'an owner and Managing Partner of a bu\s\iﬁesékno’wn
as Capital IP Investmen't Partners LLC>(Capitél IP). (NYSCEF Doc. No. 76 at §j 6; |
NYSCEF Doc. No. 171 at 43, 5.) |

Motion Sequence Nﬁmber 003"

In mbtion sequence number 003i, the ORIX defendants move pursuént to CPLR
3124 énd 3126 to compel Déﬁtzig to produce certain docﬁments o.r bréclude h‘im from
offering evidence at trial concerning future compensation he ailegedly would have
received from NHCP.. Dant_zig opposes, arg‘u'ing that the information squght is |
irrelevant, not in his possession, or duplicative of disclosure préviouslyp’rovided.

CPLR 3101(a) provides that “[tjhere shall be full disclosure of all matter material
and necessary in the prosecution or defense of an action, 're‘gardless of the burden of
-proof.” “The ‘words, ‘material and necessary’, are ... to be' interpfétéd liberally to require
-disclosure, ubon rqquest, of any facts bearing okn the controversy whiCh will assist i
preparation for trial by sharpening the issues and reducing delay and prolixity. Thé test
is one of usefulness and reasoh.” (Allen v Crowe//—Co///'erPub/. Co., 21 NY2d 403, 406,
[1968'].)‘ “A party seeking_discovery'must satisfy the threshold requirefnent,that the -
request is reasonably calculated to yield information that is “material and necessary”—

e, relevant—régafdless of Whether discovery is sought from énother paﬁy ora

nonparty.” (Forman v Henkin, 30 NY3d 656, 661 [2018] [citatibns omitted].)

{

I The motions are considered out of turn for the purpose of brevity and organizatioh.
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(:')RI.X Defendants’ Subplemental Requests 1-10 -
| The ORIX defendants’ supplemental requests'1-10 are reIevant to shoyv

Dant2|g S m|t|gat|on of damages and Ioss of future proflts Plalntlffs are requrred to

m|t|gate damages upon breach and therefore a Iack of d|l|gent effort to mitigate

damages isa defense ava|IabIe to defendants (Corne// vT. V Dev Corp 17 NY2d 69 , v'
\ | 74 [1966]) “It [|s] defendants burden to estabI|sh not onIy that plalntlff fa||ed to make

‘ d|I|gent efforts to m|t|gate its damages but a|so the extent to wh|ch such efforts ‘would

have d|m|n|shed its damages.” (LaSa//e Bank NA vNomura Asset Cap/taTCorp 47

AD3d 103, 107 [1st Dept 2007] ) Should the plalntlff m|t|gate its damages through

adequate cover, Iost proflts may not be recovered (JayN Jen Inc. vPo/ge Seafood

Distrib., /nc 70 AD3d 1447, 1449 [4th Dept 201 0] NY PJI 4 20 Comment Lost Future

_Proflts [Note online treatlse] ) | i

Indeed, a pIa|nt|ff may only recover damages for Ioss of future profits if |t

‘demonstrate[s] with certainty that such damages have been caused by the breach

the alleg_ed loss must be capable of proof with reasonably certalnty not[] merely . }, ‘-

speculative, bossible or imaginary 'and the particular damages [must haye been]~ fairly“

within the contemplatlon of the partres (Wathne /mports Ltd vPI-?L USA /nc 101

AD3d 83 87 [1st Dept 2012][|nternal C|tat|on omltted] ) “‘When the exrstence of damage

is certain, and the onIy uncertalnty is as to |ts amount, the pIa|nt|ff wull not be denled

recovery of substantlal damages although of course, the plalntlff must show a stabIe

foundation for a reasonable estimate’ of damages ? (/d at 89 [|nternaI C|tat|ons |

omitted].) “New York Iaw does not countenance damage awards based on [s]peculatlon' :

or conjecture ? (/d C|t|ng Wolff & Munier, Inc. v Wh/t/ng-Turner Contr Co 946 F2d

1003 1010 [2d Cir 1991][|nternal quotatlon marks omltted] ) |

vy
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Request No. 1 fer Capital IP’s formation and governing agreements is relevant-f_er
Iess of future .profitsand mitigation of damages. (NYSCEF Doc. No. 102 at 5.)

Request No. 2'for any employment or services agreements between Dantzig' and
Capital IP goes to Dantzig’s loss of future profits and mitigation of damages. (NYSCEF
| ' Doc.No.102at6) o |

Request No. 3 for Capital IP’s corporate organization charts fot the period of
danuary 16, 2014, to the presentis reIevant for loss of future profits and m|t|gat|on of
damages. (NYSCEF Doc. No. 102 at 6.)

Request No. 4 tor Capital IP’s capital structure, including the sources of capital
and the tetms on whicn funds are invested in Capital IP, is also reIevant to establish loss
of future profits and mitigation of damages. (NY_SCEF-Doc. No. 102 at 7.)

“ Requ‘est No. Sfor Capital IP’s financial statements for the period of Januaty 16,
2014 to the present is relevant to establish loss of futute profits _and mitigation of
damages. |

Request No. 6 for aIl management prOJectlons of Capltal IP’s financial |
performance between the date of the request and January 1, 2024 goes to loss of future
profits and mitigation of damages. (NYSCEF Doc. No. 102 at 8.)

‘Request Nd\.‘7 for all management projections of the finan'cial' performance of
Capital IP’s investments between the date of this request and January 1, 2024 gees to
| ~loss of future profits and mitigation of damages (NYSCEF Doc. No. 102 at 9.)

‘ Request No. 8 for documents sufficiently showmg Dant2|g s bus|ness relatlonshlp
to Capital IP, |ncIud|ng the services that Dantzig provides to Capltal P, the terms on
which Dantzig Was compensated, and his actual eompensation since- January 16, 2(.)14}
goes to loss of future profits and mitigation of d_amages. (NYSCEF Doc. No. 102 at 9.) |
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Request No; 9 for Capital IP’s list of, o\r other documents sufficient to show, its
investments for the period of January 16, 2014 to.the present goes to-IossKof‘future
profits and mitigation of damages. (NYSCEF Doc. No. 102 at10.)

Request No'. 10 for documents sufficient to show Dantzig’s"shares of any carried
'interest, incentive incOme, investment income or manag'ement;fees of Capital IP and the-
actual and projected values of such shares goes to loss of future profits and mitigation of v
damages. (NYSCEF Doc No 102 at 10.) | |

Accordingly, Dant2|g is directed to comply with these requests To the extent he
contends that the documents sought do not exist, Dantzig |s directed to provide an

- affidavit to that effect and explain how Capital IP has been operating without such

documents.

ORIX Defendants’ Supplemental Interroqatorv Nos. 9 & 12-17
Suppiementai Interrogatory Nos. 9&12-17 are reIievant,‘ but to the extent they

are ov’eriy broad, the court declines to compel Dantzig’s compliance_. CPLR 3131
provides that “[ilinterrogatories may relate to any matters embraced in the dis.closure :

_ requirement of section 3101 and they may reqU|re copies ofsuch papers, documents
or photographs as are relevant to the answers required (CPLR 3131) AIthough |
“CPLR 3131 provides that cop‘ies of documents relevant to the answers required may be
reqvuested .. [ilt does not authorize an aiI;incIusive demand for the,production of
documentsof any kind.” ‘(Mid/ahd Glass Co. v American Can Co., 38 AD2d 820, 820-
821 [1st Dept 1972].) Interrogatories that are irrelevant, overiy broad and burdensome | .
are improper. (Alba v Ford Motor Co., 111 AD3d 68, [1st Dept 1985].) Similarly, - "
interrodatories that “call .for an opinionasto a conc_Iusion of Iaw”'are improper. (P/heda
v Roerig & Co., 43 AD2d 827, 827 [ist Dept 1974].) | |
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'“Contention ihterrogatories request.}'th'e support for a‘perty7s allegatio.n_s ahd_
claims asserted in pleadings.” (3 N.Y.Prac., Com‘.i Litig. in New York State Courts §
28:10 [4th ed 2019][Note: online treatise].) The typical fofrh of a contention |

_ interrogatory. is as follows: “[s]féte in detail all facts sepporting the aIIeQatioh that |
_ Defendant breéehed the agreement bef\Neeﬁ the parﬁes." (Id.) | N

Interrogatory R'eeuest No. ‘9 for all statements by any of the ORIX defendants that
Dantz.ig alleges fo have been disparaging or defamatory for purposes ef his claim at [T
78-79 in the Arhended Corhplaint including the individual’s identity, the recipients ef the
statement, the statement’s content and dete, whether the stétement.Wa’s in writing, the -
document in w_hich the statement was made, and “all evidence of the statement’ is

- overly broad. (A/ba, 111 ADSd at 69; NYSCEF Doc. No.'102 at 23.)_ v.To the extent |
Dantzig is asked for ;‘all evidence of the_statement,” 'Da‘nt\z'i}g-'need not com'ply_;
However, the balance'ef the eontention _interrogato_ry is pro’per’.v

| InterrOgetery Request. No. 12, to state all facts suppo'fting Dantzig’s claim that he _ '
is entitled. to at least $5,000,000 for managerﬁent fees owed }between-'the expiration of
the Ihvestr'heh-t Period and the remainder of Fund |, is a proper eontentien inferrogatory.
(NYSCEF Doc. No. 102 at 26.) N |

Interrogatory Request No. 13 to state all facts suppomng Dantz;g 'S clalm that the' ’

projected gross natlonal proflt of NHCP is $44, 000 000 is a proper contentlon 4
. mterrogatory (NYSCEF Doc. No, 102 at 26.) '
| Interrogatory Request No. 14 to state all facts suppomng Dant2|g S clalm that he ~>
suffered damages for the alleged |mproper enforcement of his non-compete provision is

an appropriate contention interrogatory. (NYSCEF Doc. No. 102 at 27.)
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Interrogatoryﬂ Request No. 15.to state'all facts supportfng Dantzig,’s claim that the
.vaIue of his |nterest in management fees for Fund il is at least $10 000, 000 is an |
appropr|ate contentlon |nterrogatory (NYSCEF Doc. No. 102 at 27) |
Interrogatory Request No 16 to state all facts support|ng Dant2|g s claim that the |
value of his |nterest in |nvestment |ncome for Fund I |s at Ieast $14 OOO OOO isa proper
.contentlon |nterrogatory (NYSCEF Doc No 102 at 28 ) | | | |
Interrogatory Request No 17 wh|ch states [|]|dent|fy everyth|ng that you have |
_ done to m|t|gate the damages that you have aIIeged in th|s Actlon |s overly broad (/d
at 29.) NevertheIess |t “|mproperly caIIs for an op|n|on as to a concIus|on of Iaw :
(P/neda 43 AD2d at 827 ) Dantzng need not comply with thrs request |
Dantzng is drrected to compIy W|th these suppIementaI |nterrogatory requests as.
- set forth above 2 - .

ORIX Defendants |nterroqatorv 4

Interrogatory 4 requests [a]ll documents concern|ng the f|nanC|a| performance of
each of the NHCP ent|t|es |nclud|ng but not limited to f|nanCIaI statements valuatlons
and management prOJectrons ? (NYSCEF Doc No.78 at7.) Th|s |s not an
rnterrogatory, but rather an all-inclusive demand for.the productron of documents
(Midland G/ass Co. vAmer/can Can Co., 38 AD2d 820 820 821 [1st Dept 1972] )

b

Dantzrg need not compIy

2 At the Preliminary Conference this court d|rected that “Contentlon |nterrogator|es ,
“pursuant to Commercial Division Rule 11-a(d) shall be served by all parties within thlrty : :
(30) days after the deadline for the disclosure of expert witnesses.” (NYSCEF Doc No. . .

32 at § 5[c].) This d|rect|ve remains operat|ve _ BN _ v
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: Possession, éustodv and Control of'_lnfoimation

The balance of Dantzig's arguments are without merit especially t-hose, premised
on his inability to produce the informetion sought because he lacks eiistedy and control )
or is otherwise bourid by confidentiality agreements. CPLR 3120 (1) (i) provides that’
“any party may serve on any Other_party a notice ... to produce and permit:the party
seeking d_iscovery .. to inspect, copy ... or photograph any designated documerits or any
things which are in th.e possession, cestody or control of the party ... served.” The _
phrase “possession, custody or control” allows for discerry “fr'om barties that ha[ve]-
practical ability to requeet fronﬁ', or ianuence, another party with the desired discover;i
documenis.” It is C'Qnstrued to encompass constructive possession. (/d. [Practice |
Commentéry]) Indeed, “[c]o_nt'rol_does net require ‘that ihe party have legal ownership or
actual physical possession ef the documents et issue; iather, -documente are convsider‘ed
to be under a party’s control when t.hat party has the right, euthority, or practical ability to
obtain the documents from a non- party to the action.” (/d citing Bank of New York v |
Meridien BIAO Bank Tanzania Ltd., 171 FRD 135 146 [SD NY 1997 )

Here, Dantzig swears in his affidavit that he and a pertner “‘jointly fo_rmed Capital
IP in 2014” and that they serve as “Meriaging Members.” (NYSCEF Doc. No. 171 at
3, 5.)  Accordingly, Dahtzig has the practical ability to obtain the‘requested do_curhents
from Capital IP. Although Dantzig further contends that he may not produce 'the
documents eoughi beceuse “Capital IP, the investors end the investments all value
confidentiality,”: it is settledvthat “even private materials may be subject to discovery.if ;

they are relevant.” (Forman vHenkin, 30 NY3d 656, 666, [2018].) Te the extent such
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documents contain “proprietary” and “oompetitively damaging”_ information, theparties
" may designate them accordingly
- The motion is granted as set forth above.

Motlon Sequence Number 002
B ~ In motion sequence number 002, nominal defendants NHCP move pursuant to -
CPLR 3124 to compel DantZ|g to produce all commumcatlons between or among
personnel of NHCP and NHCP’s counsel. Dant2|g opposes arguing that NHCP has
. failed to show that it is the true client of the communicatlons at issue. v
The proponent of the attorney client privilege bears the burden of establishing
that the |nformat|on sought is immune from disclosure (Peop/e v Greenberg, 50 AD3d |
195, 200 [1st Dept 2008].) The attorney client priwlege belongs to the client. (Peop/e v
Osorifo, 75 NY2d 80, 84 [1>~984].) For instance, in the corporate context, “the corporation
and its current board ot directors control the attorney-client privilege with regards to 5
- confidential cor'nrfnunications arising out of'general business matter_.s.”’ (People v
Greenberg, 50 AD3d at 201) ] " Ce
. The attorney- cllent per|lege attaches if lnformatlon is disclosed in confidence to
 the attorney for the purposes of obtaming legal adwce or service. (Peop/e v Osor/o 75
at 84.) The privilege extends to communications from attorney to cllenvt. (Spectrum Sys.
l/nt/. Corp. v Chem/ca/ Bahk, 78 NY2d 371, 377 [1991].) “[T]he"communication_ from
attorney to client must be made for the purpose of facilitating the rendition of legal
advice or serwces in the course of a proféssional relationship i (/d at 377 378 [mternal .
quotatlons and citation omitted).) “The communication |tself must be primarlly or .

predommantly of a legal character (/d at 378 [crtatlon om|tted])
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“[Alttorney work prodUct 'onlyapplies to documents prepared by counsel acting as
such, and to materials unlquely the product of a Iawyers learning and professional Skl”S
such as those reflecting an attorney's legal research analysis, conclusions, legal theory
or strategy.” (Brooklyn Unlon Gas Co. v American Home Assur. Co., 23 AD3d 190, 190-
191 [1st Dept.2005][citation omitted]). “The' prospect of Iitigation may be relevant to the
subject of work product and trial preparati_on materials.” (‘Spectrum;Sys. Intl. Corp. %
Chemical Bank, 78 at 380 [citation omitted].) The burden of .satisfying each element of
the work product priViIege rests on the party asserting it.” (John-B/a/r Communications v
Reliance Capital Group, 182 AD2d 578, 579 [1st Dept 1992].) “The workproduct '
privilege requires an attorney affidavit showmg that the information was ‘generated by an

attorney for the purpose of I|t|gat|on " A Coasta/ OilN.Y., /nc v Peck, 184 AD2d 241, 241

[1st Dept 1992][C|tat|on omltted].)

| Commu.nications Involving NHCP’s Personnel and Counsel
Dantztg has failed to meet his burden of establishing that commonications
between or among personnel of NHCP and NHCP’s counsel are immune from
disclosure. Any .attorney‘client privilege that protects these communications belongs to
NHCP, the nominal defendants who are requesting them. The nornivnal defendants
control the at_torney-client' privilege concerntng comrnunications between or a'mong their
personnel and counsel, n‘ot Dantzig. - Additionally, Dantzig fails to submit an attorney
 affidavit showmg that any of these communlcatrons were generated by any attorney for
B the purpose of Irtlgatron and agaln its NHCP’s prrv1|ege to assert. Accordingly, the
.motion is granted msofar as Dantzig is directed to produce all communlcatlons between

or among personnel of NHCP and NHCP S counsel
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Motion Sequence Nur_nber 004.
In motion sequence number 004, the ORIX defendants move pursuant to CP'I/_R
3124 to compel Dantzig to (1:) produce all communications with NHCP’s legal counsel,
(2) produce all reeponsive communi'catione with nonparty Lat/vrence Bain and (3) correct‘
the deficiencieé in Dantzig’s privitege log. Dantzig‘oppose's, again arguing that the
attorney-client andvat't'orney' Wcrk productbpri\‘/ilegee shield these documents from

disclosure.

. Communications with NHCP’s Legal Ccunsel
As previously note'd, Dantzig ts directed to produce all lcommunicatio‘ns between
or arnong personnel of NHCP and NHCP’s counsel to NHCP. ‘Insofar as the ORIX o |
defendants also seek a portion of these comrnunicatione, NHCP, to whorn'the privilege#
4 belongvsl, has not asserted it, ncr opposed t_he rnotion. :A'c_cording|y,' Dantzig is directed
to produce aII'corn\municatidns‘with NHCP’s legal counsel to the ORIX defendants. -

Cateqorv No. 28 Communications Involving Lawrence Bain

With respect to the documents involving Lawrence Baln (NYSCEF Doc. No. 111

at 5, Category 28), Dantzrg fails to meet his burden of establlshlng that the lnformatlon o
sought is irnmunev\from dieclosure. (People v Greenberg, 50 AD3d at 200.) ,Generally,
communicaticnsA made between a cliient and counsel in the k‘nown p'resence of av third |
party are not privi}leged. .(Peop/e v Osorio, 75 NY2d 80, 84 [1989:].) Nevertheless,
“statements 'made to the agents or ernployees of the attorney or client retain their

“ confidential (and therefOre privileged) character whe‘re the’presence of such third
partres is deemed necessary to enable the attorney chent communication and the cI|ent

_ has a reasonable expectation of confldentlallty (AmbacAssun Corp. % Count/yW/de "

Home Loans Inc., 27 NY3d 616, 624 625 [2016] )
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In h|s affldaV|t Dantzrg farls to state or show that he had a reasonable

expectatlon of confldentlahty concerning Ba|n S partIC|pat|on in the communlcatlons 3

‘Moreover, Dantzig fails to state or show that Bain’s partrcrpatlon was' .necessary to

enable the attorney-client communication.” (Ambac Assur. Corp., 27-NY3d at 625.)

Indeed, the attorney affirmations submitted by Da'ntzig 4me_re'ly state that “Bai”n' had the’
relevant experience to help provide Iega.I advice to .. Dantzig” (NYS'CEF Doc No. 177 at
11 8) and that “Bain had the knowledge and experlence to help us prowde Iegal advice to
Mr. Dantzrg ? (NYSCEF Doc. No. 176 at 11 8; NYSCEF Doc No 177 aty8.) Both
affirmations are insufficient and conclusory espeC|aIIy because DantZ|g has not

, _

articulated or shown that Ba|n is an attorney, let alone Dantz:g s attorney

Add|t|onaIIy, Dantzig fails to meet his burden of establlshtng that the .‘

_ communlcatlons |nvolvrng Barn are attorney-work product (John B/a/r Communications,

182 AD2d at 579.) - None of the attorney afflrmatlons submltted by Dant2|g show “that

the |nformat|on was generated by an attorney for the purpose of I|t|gat|on ? (Coasta/ ol '

N.Y., inc., 184 AD2d at 241[citation omltted].) Indeed, none of the afﬂdavrts submitted

~ state that the documents concernlng Bain are matenals un:quely the product of a

3368/ 2016

RECEI VED NYSCEF: 1Q/O9f2019

Iawyers learning and profeSS|onal Skl”S (Brook/yn Union Gas Co 23 AD3d at 190-191-

[citation omitted].) Therefore, Dantzig is d|rected to produce the communlcatrons u,nder '

Category No. 28 on the privilege log., (NYSCEF Doc. No; 111 at5.).

~

i

3 Despite swearing under oath that he and Bain “have a father-son relationship,” Dantzig
produces no affidavit or. sworn testlmony from Bain. (NYSCEF Doc.-No. 178 §7.)
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Privilege Log Format

-
. <

~ With respect to the alleged deficiencies in Dantz'ig’sipri\_/ileg’e log, Dantzig. is
directed to conform the privilege log to Ruie'1 1;b of the 'Ftules“ of the Commercial |
Division of the Supreme Court This ruIe prowdes

.~ “The parties are encouraged to utilize any reasoned method
- of organizing the documents that will facilitate an orderly
-assessment as to the appropriateness of withholding -

~ documents-in the specified category. For each category of
-~ documents that may be established, the producing party
" shall provide a certification, pursuant to 22 NYCRR §
~ 130-1.13, setting forth with specificity those facts -
“supporting the privileged or protected status of the
information included within the category. The certification
shall also describe the steps taken to identify the ‘
documents so categorized, including but not limited to
whether each document was reviewed or some form of
 sampling was employed, and if the latter, how the
sampling was conducted. The certification shall be signed
. by the Responsible Attorney, as defined below, or by the '
- party, through an authorized and knowIedgeabIe
. representative :

(Uniform Ruies for Trial Cts [22 NYCRR] § 202 70 Rule 11 b[b][1] ). Here, Dant2|g fa|Ied .
to provide a certification for each category. (NYSCEF Doc. No. 111.) -Remedying this |
deficiency wiII uItimvat.’elly -"resoive any specificityconce'rns 'raised by defe‘ndants in B
connection with the categories used by Dantzug Accordingly, th|s prong of relief -
requested in defendants motion IS granted to the extent set forth above.

‘The motion is granted. | ‘. |
. | Motion Sequence Number 005

In motion sequence number 005, Dantzig moves. pursuant to CPLR 3126(3) for
spoliatlon sanctions These sanctions are (1) for a findlng that DantZIg s damages
include those that wouId have rowed from. Fund II (2) that the ORIX defendants

breached their agreements by dlsparaging Dant2ig (3) precluding the ORIX defendants -
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from offering proof contrary to Dantzig’s evidence concerning the closing and
performance of Fund Il, and the value of Fund I, (4) for an adverse inference that the
allegedly destroyed docurﬁents would not support the ORIX defendants’ position or
contradict Dantzig’s evidence and (5) attorneys’ fees and costs associated with this
application.

Dantzig contends that the ORIX defendants took control of NHCP and disposed
of all of NHCP’s emails and electronic documents (ESI) held on a server, Rackspace.
Dantzig maintains that the ORIX defendants destroyed this ESI in spite of two letters
from Dantzig, requesting that the ORIX defendants preserve the ESI (September 30,
2013 Letter [NYSCEF Doc. No 134] and November 5, 2013 Letter [NYSCEF Doc. No.
136]). Without this ESI, inclusive of all NHCP employee emails such as those involving
Baxter, Dantzig argues that he cannot show that the ORIX defendants failed to
maximize the value of NHCP in winding down Fund |. Without all emails sent to NHCP
email addresses used by Dantzig or Baxter, Dantzig contends that he cannot prove
disparagement related damages insofar as he cannot show that clients were inquiring
about his termination. Additionally, Dantzig asserts that without NCHP emails including
Baxter's, Dantzig cannot show the expected compensation of Fund |l insofar as he
cannot produce emails about potential investors and investments. The ORIX
defendants oppose. They argue that they had no duty to preserve the ESI and that
Dantzig failed to establish a culpable state of mind, or the ESI’s relevance.

-“A party that seeks sanctions for spoliation of evidence must show [1] that the
party having control over the evidence possessed an obligation to preserve it at the time
of its destruction, [2] that the evidence was destroyed with a ‘culpable state of mind,’

and [3] ‘that the destroyed evidence was relevant to the party’s claim or defense such
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that the trier of fact couId find that the eVidence would support the claim or defense
(Pegasus Awation /, /nc 2 Varig Logistica S. A 26 NY3d 543 547 [2015][Citations |
'omitted]). As_to the first prong, an oingation to preserve_relevant eVidence arises when
a party reasonably antici_pates litigation. (VOOM HD Holdings_ LLC v EchoStar Satellite
L.L.C.,93 AD3d 33, 43 [1st Dept 2012)). Generally, “[a]\.reasonable anticipation of
Iitigation arises-when anv_‘organization 'isv on notice of a credible probability that it will .
becomev involved in litigation, seriously_‘ contemplates initiating Iitigation: or when it takes
specific actions to commence litigation.” (/d.) With respect to the second prong; “[a]
culpable state of mind ... incIudes»ordinary negligence.” (/d. at 45 [internal quotation |
marks and citations omitted].) As to third prong, “[tihe inte'_n'tional- or willful destruction of
eVidence is suffiCient to presume reIevance (ld [internal quotation marks and Citations
_ omitted] ) Additionally, gross negligence raises the presumption of reIevance (Siras
hPartners LLC v Activity Kuafu Hudson Yards LLQ, 171 AD3d 680, 680 [1st Dept 2_019].)
A spoliation sanction m.ust “reflect an appropriate balanCing under the | |
| circumsta'nces (Arbor Realty Funding, LLC v Herrick, Feinstein LLP, 140 AD3d 607
609 [1st Dept 2016][internal quotation marks and Citation omitted] ) For instance
[w]here spoliation of evidence deprives a pIaintiff of any means of establishing aprima
facie case, striking the answer is an appropriate remedy.” (Melcher v Apollo Med. Fund
Mgt. LLC, 105 AD3d 15 24 [1st Dept 2013].) Alternatively, a court may impose an
adverse inference charge (Arbor Realty Funding, LLC, 140 AD3d at 610) |

Control of The ESI and The OinC@tion to Preserve It

Here, the ORIX defendants had control over the ESI and an obligation to

preserve it at the time of its destruction Itis undisputed that DantZig transferred control
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of the ESI to the ORIX defendants, who malntalned that control when they requested to
cancel services from Rackspace on June 28, 2014 (see e.g. NYSCEF Doc Nos 156,
165.) The ORIX defendants also had an obllgatlon to preserve the ESI because a
reasonable ant|C|pat|on of litigation arose when DantZ|g sent the September 30, 2013
Letter and November 5, 2013 Letter. (NYSCEF Doc. Nos. 134, 136.) Specific‘ally, inthe -
September 3'0,'2.013 Letter, Dantzig stated, | |

“these Documents (including any and all emails) are particularly
important to an understanding of NHCP, including ... fo

understand any potential wrong-doing by the Board of NHCP in

each Board member’s individual and collective capacity. The

failure of NHCP and ORIX ... to retain full and complete copies

.. directly or indirectly related to NHCP and its Members ... {
would be substantially and broadly prejudicial tome asa

Member of NHCP.” '

(NYSCEF Doc. No. 134[emphasis added].) Additionally, the November 4, 2013 Letter,

restated the above, but this time, bolded and underlined the phrase, “to understand any

potential wrong-doing by the Board of NHCP.” -(NYSCEF Doc. No. 136.) Dantzig then-
added,

“there is an absolute legal duty to retain, protect, and preserve *_
all material pertaining to potential claims ... which may arise as

a result of ORIX’s participation and involvement with NHCP,

and the substantial control ORIX and Mr. Baxter continues to
exert on NHCP ... ORIX and Mr. Baxter ... have an obligation

to ensure the preservatlons of these mater/a/s occur both at
NHCP and OR/

(NYSCEF Doc No. 136[emphasis added]. ) Accordmgly, the ORIX defendants were on
notice of a credible probability that they wou|d become involved in litigation. The first

prong is established.
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- Culpable State of Mind

The ORIX defendants |ntent|onally destroyed the ESI. Itis undisputed that the
ORIX defendants requested cancellatlon of serV|ces from Rackspace Iess than a year

| after receivmg-the.September 30, 2013 Letter and November 5, 2013/Letter. (NYSCEF
Doc. No. 165.)_ Upon receipt 'of this reque_st, Rackspace sent an,emailexplicitly stating, |
“Please contact us immediately if this cancellation was requested in error.” (/d.) The
ORIX defendants hovrever made no such contact; and the ESI was _destroyed.
Accordingly, the second prong is established |

Relevance

Because the ESI was intentionally destroyed, the court pres,umes the relevance
of ESI stored on Rackspace. Therefore, the‘third prong is establishe‘d’. | | |

| | Sanctions :

In fashionin'g_ a spoliation sanction, Danzig has not articulated or shown that the
destruction of the ESI has deprived hirn_of_ any means of establishing a prima facie case.
Although Dantzig asserts that without the ESI, he cannot prove the expected

'icompensat‘ion of Fund ll,_disparagement'damages, or the failure of the ORIX to

, maximize the valvue of NHCP tvhese assertions are conclusory, and unpersuasive in light
of the other d|sclosure dev1ces avallable Accordingly, the proposed sanction that is
tantamount-to striking the answer - flnding that the ORIX Defendants breached their .

: agreements by d|sparag|ng Dant2|g -is denied. Finding that Danzig's darnages include
those‘that would have .flowed frorn Fund I, or precluding the ORIX defendants from
‘offering proof contrary to Dantzig’s evidence concerning the fund_s also do not_reflect an -
appropriate balanci'ng Under these circumstances.’ Accordingly, the most appropriate
sanction here, asvproposed by Dantzig, is an adverse inference that thed'estroy_ed ESI
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would not colntradict Dantzig’s evidence at triaVI. The motion is granted to the extentset_
forth above. - | | R . |
Itis,
ORDERED that Motion Sequence Number 002 is granted to the extent set forth
in this decision; and it is further h |
ORDERED that Motuon Sequence Number 003 is granted to the extent set forth
~in this deC|S|on and it is further |
ORDERED that Motlon Sequence Number 004 is granted to the extent set forth

in this deC|S|on and it is further

ORDERED that Motlon Sequence Number 005 is granted to the extent set forth

in this decision.
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