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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 1. ’ )

_ , X

ANNABELLA MURPHY as Administrator of the

Estate of Charles Murphy, a/k/a Charles erllam

Murphy,
; " Plaintiff, " Index No.: 805387/18
i -against- ~© DECISION/JORDER

AARON METRIKIN, M.D., | | .

Defendant. o S

/

Defendant Aaron Metrikin, M.D. (“Dr Metrikin® o.r “defendant”) moves to ccmpel -
plaintiff to provide discovery demanded |n his Second Third and Fourth Notices to |
Produce (collectively the “demands ). Plamtlff opposes the motion.

Plaintiff alieges causes of actlon for wrongful death and medical malpractice
arising from her late husband, Charles Murphy S (“decedent -or "Mr. Murphy' ), traglc
suicide at the;age of 55., Dr. Metrikin, a psychi_atrist,; tvreated Mr. Murphy*frorn Juvlyv‘13,
2016 until his death on'Ma.rch 27,2017. Plaintiff alleges defenda_nt failed to prevent her
late hus-band’s suicide by properly medicating or hoscitalizing 'him, -despite _knowing he . -
had suicidal ideatiohs _and had attempted suicide : -
| | | Drscussron : |

CPLR § 3101 (a), which sets forth the scope of dlscovery under New York Iaw
“broadly mandates fuII disclosure of aII matter material-and necessary in the
‘prosecution or defense of an action” (Fren/ v Eastbridge’ Landlng Assoc LP 309 AD2d

700, 702 [1st Dept 2003] [citation, emphasrs, and internal quotations omitted]). lt is well
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settled that this court is vested with broad discretion in its control and supervision of
discovery. MSC/ Inc. v Jacob, 120 AD3d 1-072 (1% Dept 2014).
Here, plaintiff has objected, m some,instances flippantly, to virtually all of

defendant’s demands. With respect to the Second Notice to Produce which seeks 23

10/ 16/ 2019

items, p!alntlff obJected to all but three, and as to those, she does not dispute that she |

has still falled to respond Plaintiff similarly objected to the Third and 'Fourth Notlces to
Produce which contain one demand and two demands, respectlvely

Dr. Metrikin's records indicate that he and Mr. Murphy discussed various aspects
of his life at his therapy sessions, mcludlng his relatlonshlp with his wife and concerns ,’

about his employment and finances1 (Motion at Exh. C). Defendant's records describe

_the decedent as feeling sad, anxious and hopeless. 'The records f_urther reflect the

decedent’s anxiety about financial doWnturns he had suffered? and his ability to
continue to maintain hus famlly s Iavrsh Ilfestyle ' This is corroborated by news artlcles
reporting Mr. Murphy s suicide, whrch also refer to his anx1ety in the months leading to it

(see generally, Motion at Exhibits G through J).* -

UM Murphy Was a successful hedge fund exééutive with significant assets.

2 His interests were adversely impacted by the Madoff Ponzi scheme scandal of
2008 as well as subsequent events. - : ,

* The decedent conﬁded in Dr. Metrikin that he feared losing his job and _
becoming bankrupt. One recurring worry was his inability to sell certain real property in
order to avoid perceived potential financial ruin.

4 D‘espite his perceived financial setbacks, one article cites those who knew the
decedent personally as stating that his financial worries were “all in his mind.” /d. at
Exhibit G. :

-2-
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Dr. Metrikin argues that the decedent's emotions and his perception_pf various
aspects of his Ilfe are relevant to hrs ability to defend agalnst plalntlff's clalms
Specn’ cally he clalms that the dlscovery sought is relevant to establlshlng that he was .
not the sole proximate cause of the decedent s sulc_lde.- Defendant contends that each
demand relates to Mr. Murphy’s mental state and/or to plafntiff“s ctaims for. loss of
income?® and loss of so‘ciety. _ He further claims th_at plaintiff waived the spousal privilege
by bnngmg thls action.® N
| This court agrees that Dr. Metrlkm is entltled to documentatlon which may
_ establlsh what drove the decedent to take his- own Ilfe Defendant states that it appears
| Mr. Murphy left no suucnde note, and wnth respect to h|s treatment records, they reflect
only what the decedent chose to reveal Dr Metrlkln also urges that the drscovery he
seeks cannot be obtained by other means such as witness depositions srnce withesses
may have rnaccurate or mcomplete recollectlon due to the passage of trme and may be
motwated to be untruthful or less than forthcommg
Defendant cites compelllng case Iaw in support of his claim that heis entltled to
the dlscovery he seeks. The moving affirmation also cites and quotes an artlcle and

medical literature on the topic of psychologrcal autopsies” and their use in determmlng

proximate cause in suicide cases. These materials __allegedly confirm that the dlscovery '

5 Defendant notes that “[p]laintiff is assertlng an extraordlnanly large lost wage
claim and pecuniary |njunes of $50 million dollars. .

$ In the event the spousal prlvnege is applrcable Dr. Metrikin notes that plaintiff
has failed to provide a privilege log.

7 Although defense counsel states that copres of these materlals are attached as
exhibits, no copnes were provided to the court or electronlcally filed. '
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sought here, parti_cularly computer hard drives, is rie'éded in suicide malpractice cases

to garner evidence sufficient tq permit experts to assess a decedent’s.psycholdgicél

~ state.

- Dr. Metrikin correctly notes that, by commencing this wrongful death action

' plaintiff waived the spousal privilege. See Prink v Rockefeller Ctr., Inc., 48 NY2d 309,

315-316 (1979); A.bdur-Rahman'v Poliari, 107 AD'3d"452,‘ 454 (1% Dept 2013); Freeman
v Corbin Ave. Bus Co., 60 Abzd 3_2'4, 325 (s DeptA1 978): Jariecka v Casey, 121 AD2d
28 30—33 (15 Dept 1986); Defendant also cites cdrhpelling case Iéw j'ustify.ing certain of
his demands for plaihtiff ahd, th,‘e decedént’s.financial records, ,és such information is
relevant to both plaintiff’é damagés claim and"thé decedent’s anxié;:y over ﬁnances.
See Maglaras v‘Mt. éihai Hbsp., 107 AD2d 665{ 606 (1% Dept 1985)(allowing diScovery
of decedent’s bank records, tax returns and empl@?ment recb'rds). ' N

In opposition, plaiﬁtiff d'oes‘ not addfess the foregoing case law or defendant’s
detailed explanation as to how each demand is'warranted. No_r does plaihtiff address
spousal privilege, not\Nithstandi_ng her wriﬂgn objections to certain demand_s on such

grounds. The court is not persuaded-that defendant should be limited at this juncture,

- as plaintiff's counsel suggests, to simply deposing plaintiff With respect to information

sought in certain of the demands, notwithstanding counse|’§,assurance that she is

willing to be produced for a second session if needed.®

8 Also unavailihg and completely irrelevant is plaintiff% repeated observation that
Dr. Metrikin never requested the documentation he now seeks while he was treating the
decedent. : . : . :

-4-
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N.otwith_s_tandin.g pleintiff’s inarticulate objectiohs '('see below), sparse opposition
and this court’s observation that documentation tending to establish the decedent’s.
motives for suicide is'relevant te the defense, many of the demands are, as plaintiff
argues, overbroad and unduly burdensome. Although it is not the court’s obllgatlon to
‘prune” the i |mproper demands (see Kimmel vPauI We/ss leklnd Wharton &
Garrison, 214 AD2d 453, 453-454 (1 Dept 1995), in the m.terest of ensuring that
discovery commences and is completed as expeditiou_sly as possible, the court makes
the following rulings: | |

Second N_otice te Produce
At the outset, the court makes the following general observations ae to the
overbroad and/or unduly burdensome nature of many of the demands:
. The majority of the demands s_eek communlcations in whatever form”9 for a
~ period of six years prior to Mr. Murphy's death. This time period is too broad _
and; in thevinstanees below where this court directs plaintiff to respond to specific
demands, the time peried is'to be limited to approximately one year pr’ier_to the
date of death (i.e., March 2016 through March 2017), unless otherwise speci‘ﬁed.'
For those _demands»which require more narrow tailoring, any revised demands

should be limited to the same time period; and

% “Communications, in whatever form is defined as “any correspondence or
communication, whether analog, electronic in the form of email, text message or similar
means, and communications via social media including but not limited to FaceBook and.
Twitter, including metadata.” Plaintiff does not object to this definition, though he does
cite case law pertaining to discovery of social media accounts. :

-5-

6Qf 13

RECEI VED NYSCEF: 10/16/2019




NYSCEF DCC, NO._34 | , - , RECEI VED NYSCEF: 10/ 16/ 2019

~

*  Presumably the majority of re_s_bonsive c?mmunications will be in the form of
' emails and text messages. Compiling fhese two forms of communications 'is an
, onerous and potentially’ expensrve task even wrth the appllcable trme period

o
reduced to one year Accordvngly, certarn rulmgs below suggest that the -

\

demands be more narrowly tailored. _ ' o

The Demands K

1. Al communications, Vin whatever form, between Charlee Murphy and any:
employer for a period of six years prior to his death:

Objection: “intended to harass”

This demand is stricken in its entirety as overbroad. The demand does not specify the
type and nature of documents sought and would likely require production of irrelevant,
‘confidential and/or potentially proprietary materials. In any event, plaintiff's bill of .
particulars (Motion at Exh. D) indicates that she provided an authorization for defendant
to obtain the decedent’s employment records from his iast employer which Ilkely will be
responsive to this demand.

2. All communicatione, in whatever form, between Charles Murphy-' and Annabella
Murphy, for a period of six years prior to his death:

Objection: “intended to harass”

This demand is stricken as overbroad and unduly burdensome. Although'tﬁere isa
|egitimete basis to seek communications between plaintiff and the decedent,'® the
‘demand should be limited to communications pertaining to topics discussed during Mr.
Murphy's sessions and relevant to Dr. Metrikin’s defense. The demand also must be
tailored to account for “sensitive or embarrassmg materials of marglnal relevance See
Forman v Henkln 30 NY3d 656, 665 (2018). . «

3. All commumcatrons, in whatever form, between Charles Murphy and his children,
for a period of six years prior to his death: - E , '

Objection: “intended to harass™

1 Dr. Metrikin's records reflect that Mr. Murphy confided that he was concerned
because he thought that plaintiff was angry at him as a result of his financial setbacks.

-6-
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™

“This demand is stricken: in its entlrety Although the decedent expressed anxiety
regarding his ability to continue to provide for his family, the demand is of questionable
relevance in that the decedent s chlldren are only mentioned in defendant’s records in
this context.

4, AlI commumcatlons in'whatever form, between Charles Murphy and hrs
colleagues at work, for a perlod of six years prior to his death

Objectlon mtended to harass

This demand is strrcken in its entirety as overbroad The term “colleagues at work” is
vague and potentially implicates numerous individuals. This demand also fails to
specify the type and nature of documents sought and would likely require productlon of .
lrrelevant confldentlal and/or potentlally propnetary materlals

5. All communlcatlons in whatever form, between Charles Murphy and hlS -
accountant for a period of six years. pnor to his death:

ObjeCthl’l mtended to harass

Plaintiff is dlrected to respond to this demand, I:mlted to the one year time perlod in . |
accordance with the directives. below.

6 Al commumcatton’s, in whatever form, between Charles;MUrphy and any
financial advisor, for a period of six years prior to his death:

ijection: “intended to harass”

Plaintiff is directed to respond to this demand, limited to the one year time period, in
accordance wnth the directives below.’

7. All appllcatlons for life insurance srgned by Charles Murphy for a period of Six
~ years prior to his death: plaintiff does not objéct to this demand and is directed
- to respond to it in accordance with the dlrectlves below

8. - All federal, state and local mcome._tax.returns sngned by Charles Murphy for the
period of six years prior to his death: -

Objection: “objected-to” without asserting any grounds thereforr .

’This demand is stricken solely to the extent that plaintiff is directed to produce income
" tax returns for the period of 3 years prior to Mr. Murphy s death. These tax returns are
'_ .relevant to plamtlff’s clalmed damages

9. All Federal and State Estate Tax returns flled by Charles lMurphy

7
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'Objection: “‘objected to” without asserting any grounds therefor

Plaintiff is drrected to produce estate tax returns for Mr. Murphy's estate that have been
filed to date. These tax returns are relevant to plaintiff's claimed damages

10.  All Federal and State Gift Tax returns signed by Charles Murphy for a penod of
T Six years prior to the date of his death

~ Objection: “objected to” wrthout assertrng any groUnds therefor |
This demand is stncken solely to the extent that plaintiff is directed to produce such tax |
- returns for the period of 3 years prior to Mr. Murphy’s death. These tax returns are
" relevant to plaintiff's claimed damages

11, Al communications, in whatever form, between Charles Murphy or Annabella
Murphy and any real agent and any other person relating to the Murphy's house
* in South Hampton (sic):

Objection: ‘intended to harass” and “violates spousal privilege”
Plaintiff is directed to respond to this demand in accordance with the directives below.
The request is relevant because defendant’s treatment records indicate that the
decedent’s inability to sell his Southampton home caused him anxiéty and appears to
be a source of contention between himself and plamtlff :

12. AII communlcatrons in whatever form, between Charles Murphy andany person
or entity, concerning prospectrve employment, for-a penod of six years prior to
his death

Objectlon:v ‘intended to harass" : N

This demand is stricken in its entirety. Communications with past prospective
employers is irrelevant to Mr Murphy s fear that he would be unable to find future
employment. :

13. Al photos or vrdeos taken during the siX years prior to his death
. Objectton “mtended to harass and |rrelevant

This demand is stricken in its entirety. Defendant fails to establlsh that photos and
videos of the decedent are relevant to his defense.

14, AII communlcatlons in whatever form between Charles Murphy and John
Paulsen for a period of six years to his death:

8-
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Objection:_“intended to harass and irrelevant”

Communications with Mr. Murphy's supervisor are relevant inasmuch as the record
indicates he confided to Mr. Paulsen about his financial anxieties. However, this

- demand is stricken as overbroad because it does not specify the type and nature-of _
documents sought and would likely require productlon of irrelevant, confidential and/or

* potentially propnetary materials. :

15. Al co_mmunications, in whatever form, between Charles Murphy and Belen
Hormaeche for a period of six years prior to his death:

~ Objection: “vague, non-specific and irrelevant”

Communications with Mr. Murphy's close friend are relevant inasmuch as the record
indicates he confided to Mr. Hormaeche about his financial anxieties. However, this
demand is stricken as overbroad in that it is not restricted to topics discussed durlng Mr.
Murphy'’s sessrons and relevant to Dr. Metnkm s defense.

16.  All documents related to any debt owed by Charles Murphy in the six years prior |
) to his death: _ '

Objection' “vague, non-specific and irrelevant”

This demand is stricken as vague and overbroad because it does not spec1fy the type -
and nature of documents sought. -

- 1_7.' ,Ail communrcatlons in whatever form, between Annabella Murphy and Dr. Aaron
' Metrikin: plaintiff does not object to this demand and is dlrected to respond to it
~ in accordance with the directives below. :

18. Al communications, in whatever form, between Charles Murphy and Dr. Aaron.
Metrikin: plaintiff does not object to this demand and is directed to respond to it
in accordance with the dlrectlves below.

| 19. Al communrcatrons in whatever form, between Annabella Murphy and any other
' person concerning the subject of Charles Murphy's ability to function and his
psychlatnc or emotional condition: - _
'Objection_; “vague, non-specific and probably privileged”

This demand is stricken as overbroad and unduly burdénsome. Defendant may depose
plaintiff to ascertain if she communicated with any other person on this subject.
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20. Al communications, in whatever form, between Charles Murphy and any other
person concerning the subject of Charles Murphy's ablllty to function and his
psychiatric or emotional condltron

Objectlon. vague, and non-specmc
This demand is stricken as overbroad and unduly burdensome. Defendant may depose :
plaintiff to ascertain if she is aware of any other person W|th whom the decedent may

have communlcated on this subject.

21.  All communications, in whatever form, between Charles Murphy and any other
person concernlng the subject of- sunmde :

Objection: “so vague and non-specific as to border en the absurd”
This demand is stricken as overbroad. No time period is specified and defendant may
depose plaintiff to ascertain if she is aware of any other person “with whom the decedent -

may have commumcated on this subject.

22. . Al commumcatnc)ns, in whatever form, between Annabella'Murphy and any other
person concerning the subject of suicide:

Objection: “so vague and non-specific as to border on the absurd”

This demand is stricken as overbroad. No time perrod is spemfled'and defendanf can

depose plaintiff regarding any communications she may have had with others on the

subject of suicide. .

23. Al communications, in whatever form, between Charles Murphy and Annabella
Murphy for the penod from January 1, 2016 to the date of Charles Murphy ]
death:
ijection:-“spousal privilege”

This demand is ericompassed within demand number'2.

* Third Notice to Produce

1. All credit card statements issued to Charles Murphy reflecting charges made by
Charles Murphy for the period from ... July 1, 2016 to March 27,2017:

~Objection: the demand is “an abuse of dlscovery too broad, and simply a fishing
expedition without even a hook. There is no reason for this request other than to
“harass and create a reason for delay.”

-10-
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Plaintiff is directed to respond to this demand, limited to the one year time period, in
accordance with the directives below. The demand is relevant to plamtlﬁ’s claim for
damages as well as to Mr. Murphy's financial concerns. -

“ . Fourth Notice to Produce
1. That Plaintiff produce for physical: inspection and forensic imaging any mobile
.- phone or personal computer owned or used by decedent, Charles Murphy,
* _during the perlod from July 1, 2016 to March 27,2017:

Objection: “objected to plaintiff refuses “to permit the defendant to rummage - -
through ever (sic) area of the decedent’s life”

2. That Plaintiff produce for physit:al inspection and forensic imaging any mobile
phone or personal computer owned or used by plaintiff, Annabella Murphy,
during the period from July 1, 2016 to March 27, 2017 with such inspection and
forensic imaging to be limited to communications with or concerning decedent,
Charles Murphy: :

: ‘Objectlon “With respect to Annabella Murphy, the perlod is too broad.” If the
demand is limited “to something reasonable” plaintiff “will attempt to have
someone identify communications, provided they are not privileged.”

These demands are stricken as overbroad and unduly burdensome. Any
forensic analysis should be limited to searbhes related"'tke the topics discussed during
Mr. Murphy’s sessions and relevant to Dr. Metrlkln s defense ‘The demand also must
be tailored to account for ‘sensitive or embarrassnng materlals of marginal relevance”.
See forman v Henkin, supra_.

Parenthetically, with respect to the demands in the Second Notice to Produce to
which this court has directed pleintiff to respond,’ plaintiff has the option of submitting

her and the decedent's mobile .phones and-personal cdmputers for forensic analysis

"It appears that forensnc imaging would only be apphcable to demands §, 6, 11, . |
17 and 18. _
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rather than producing hard copiee ofwcommunicatio_ns responsive to the remaining
demands. | | | |
‘For the foregorng reasons |t |s' . o
ORDERED that defendant's motion is granted in part as delmeated herein; and it
- frs further
ORDERED that planntlff shall respond to the demands indicated herem within 30
days of the electronlc filing of this decision and order
. Counsel for the :partles are directed to appear fora preliminary conference on
November 26, 2019 at 9 30 a.m,, at Part 1MMSP, 60 Centre St., New York NY. |
Dated New York NY

~

‘Hon. Martin Shulman, J.S.C.
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