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SUPREME COURT OF THE STATE OF- NEW YORK

COUNTY "OF NEW YORK: PART 46

FRANK ADAMS and LAURA ADAMS,

'_ Plaintiffs
- against - _
ELECTROLUX HOME PRODUCTS, INC.,
ELECTROLUX HOME PRODUCTS, INC., OF

AUGUSTA, GA., and 1210 ONLINE SALES,
LLC d/b/a APPLIANCE SHOWROOM,

Defendants. .

1210 ONLINE SALES LLC d/b/a APPLIANCE

SHOWROOM,
Third Party Plaintiff
- against -

TOP DIGITAL APPLIANCES, HARP HOME
SERVICES, LLC, and JOHN DOE 1,

Third Party Defendants

LUCY BILLINGS, J.S.C.:

I. BACKGROUND

Defendants Electrolux Home Products,

Home Products, Inc. 'of Augusta Ga.,

10/ 28/ 2019 04:27_PM

Inc.,

- RECE} VED NYSCEF: 10/ 28/ 2019

I
\

Index No. 155591/2013"

DECISION AND ORDER

and Electrolux

~move to quash and for a

protective order agalnst plalntlffs’ notlce of the depos1tlon of

Salim Kafiti Esqg.,

C.P.L.R. §8 2304 3103(-).

Kafiti’s productlon of documents at the depos1tlon

3111.

N
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an attorney employed by these defendants

The notice also demands attorney

C'P L.R. §

While Electrolux Home Products rlghtfully complalns that




[[IZII'EED_NEWVGR’K_@NTV_CEERK 107 28] 2019 UZ[ 27 PM 'NDEX NO. 155591/ 2013

NYSCEF DOC. NO. 229 , 7 7 RECElI VED NYSCEF: 10/28/2019 -

|
T

the subjects on which plaintiffs seek to depose attorney Kafiti

and to obtain doCuments are overbroad, because blaintiffs are to
file a note of issué by November 15, 2019, the court grants tég
motion to the extent of narrowing the subjects, rather than
permitting furthef delay'by>requiring plaintiffs to re-serve ah
acceptable notice. C.P.L.R. § 3103 (a).

Plaintiffs sue for exposure to carbon monoxide from an
Electrélux Home Free Standing Range, Model. Number E3OGF74HBS,”due
to incomplete combustionﬂv The same mddel was recalled due to a
similar defect, but the recall ended with ranges manufactured
approximately six weeks before Electrolux Home Products
manufactured the range that plaintiffs purchased'and that they
claim injured them. Plaintiffs seek to ascertain how this recéll
o in 2009 oriéinated{ the number, nature, and.proéessing of the
complaints that led to the recall; who_initiéted iﬁ; th the
period of tﬂé recall was'determinea; by whom; and why it did not
encompass théir rénge. Plaintiffs also seek to ascertain whether
defendénts complied with their obligations to report to‘the
federal Consumer Product Safety Commiésionv(CPSC) continuing
defects or defiéienciés in the model, which might héve extended
the period of the rééall, énd to ascertain any relevant details
concérning.a revision of the recall in 2011. o

ITI. PRIOR DISCLOSURE PROCEEDINGS

Electrolux Home Products has produced'three'witnesses for
depositionsjfits former Maﬁager of Prdduct Safety for Cooking

Products, its Manager of Product Safety, and its Service

adams1019
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Techniéian'who‘qdmmunicatéa with plaiﬂtiffALéa}édéaéﬁéféggat<
plaintiffs’ range. Plaintiffs never éoughtfthe deposition'of-
attorney Kafiti by name, but.they repeatedly sought the
deposition of a witness knowledgééble about the recall, and
Status Conferéﬁcé Ordérs repeatedly ordered Electrdiux Home
Producés to producé a witness knowledgeable about the recall.
None of thé three witnesses Electrolux Home Products produced,
however, was knowledgeable about the recall. |
After. the partiés depbsed Electrolux Home Prodﬁcts’ third
witness, a Status Conferencé Order dated Jahuary 17, 2018,
specifically required the “Deposition of an Electrolu#vempioyee
involved in the recall of the Icon 30 inchlgas range and if no
longer employed the names & addresses of all previous Eléctrolux
employees involved in the recall proéess and'theif date of
separation from Electfolux, within 45 days!" Aff. of Jeffrey R.
Breckef Ex. I, at 4. Electrolux'Home Products finaliy responded
via Supplementai Responses dated July‘9, 2018, listing employees =
involved in thé recall, all of which, éxcept for attorney Kafiti,
were no longér'emplOYéd by Electrolux Home Products. A Status
Conference Ordér dated Mafch728, 2019, then ordered:
Electrolux to present alwitneés w/ personal knoWlédge as td
the issues and facts related to the recall of the Mcdel Icon
Line on or before May 13, 2019, pursuant to prior court
orders, or if no such witness is under D’s control, D to

" provide affidavit so stating, . . . and D to make good faith
effort to produce such a witness in any event.

"III. ATTORNEY KAFITI’S DEPOSITION AND PRODUCTiON OF DOCUMENTS
Electrolux Home Products concedes that it employed attorney
Kafiti during the recall in 2009; that he is knowledgeable about

3
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the recall, and that he remains'under Electrolux_Hone Products’
control, but that Electrolux-Home”PrOducts has not produced him
for a deposition, nor produced any other witness for a deposition
since‘the March 2019 order 4 Plalntlffs thus ‘have met thelr

burden to ‘show the 1nadequac1es in defendants’ prev1ous

witnesses’ knowledge about relevant 1ssues pertalnlng to the

recall and to requlre the Electrolux Home Products to produce
attorney Kafiti, the.witness who is most likely to know more

about the recall than the previcus Witnesses who knew little

about that subject. Best Payphones, Inc.'v.,Guzov‘Ofsink,'LLC,

135 A.D.3d 585, 585 (lst Dep't 2016){vA1exopoulos.v. Metropolitan

Transp. Auth., 37 A.D.3d 232, 233v(lst Dep’t 2007); Gomez V.

State of New York, 106 A.D,3d7870,_872—73.(2d Dep’t 2013)

Trueforge Global Mach.'GrouD”V._Viraﬁ Group, 84 A.D. 3d 938, 939-
40 (2d Dep’'t 2011). | |

~The notice of attorney Kafiti’s'deposition, however, seeks
testimony on (1)'“a11 releuant:factsvand.circumstances inv

connection with the oCcurrence,”-thetinstallation of an ICON gas

- range in plaintiffs’ home November 22, 2009, before and after

that date, and (2) “facts-and circumstances inVCOnnection With
the ICON gas range recall.ﬁ Aff. of Paul E. Svensson, Esq.; Ex.
A, at 1. The notice also réduests production of all documents
pertaining.to this action. -Electrolux Home Products’ three
witnesses and production%of'documents thrOughout'disclosure have
prov1ded plalntlffs ample opportunlty to obtain testimony and _

documents pertalnlng to all the c1rcumstances surroundlng the

~adams1019
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installation of the range in plaintiffs’ home other—than”éQideﬁéeMH;h
pertaining to the recall. While the ordinary remedy for

plaintiffs’ blatan£ly overbrpad requésts is to place the burden

on plaintiffs to prune their'requeSts, in the interest of

~concluding disclosure the court takes .on that burden. Matter of

Souza, ‘80 A!D.Bd 446, 446 (lst Dep’t 2011). See Blau v. Blau, 3

A.D.3d 167, 171 (1st Dep’t 2004); Pascual v. Rusic Woods

Homeowners Assn., Inc., 173 A.D.3dv757; 758 (2d Dep’'t 2019);

SteDDinq Stones Agsoc., L.P. v. Scialdone, 148 A.D.3d 855, 856

(2d Dep’t 2017); Berkowitz v. 29 Woodmere Blvd. Owners’, Inc. 135

A.D.3d 798, 799 (2d Dep’'t 2016).

The inquiry of attorney Kafiti by any parties other than
Electrolux Home Products shall be limited to “facts and
circumstances in connectioh with the ICON gas range recall,”
Svensson Aff. Ex. A, at 1, unless Electrolux Home Products opens
the scopé of inquiry to other subjécts, in which event the/other
parties may inquire about fhose subjects as well. C.P.L.R. §
3103(a). The document production'by attorney Kafiti shall bé
limited to documents pertainiﬁg to the recall that Electrolux
Home Products has not already prbduced. Id. Plaintiffs have not
demonstrated that the attorney’s duplicative production of

documents is necessary to plaintiffs’ prosecution of this action.

Liberty Petroleum Realty, LLC v. Gulf 0il, L.P., 164 A.D.3d 401,
. \ '

\

405 (1lst Dep’t 2018); DeLeonardis V. Hara,,136‘A.D.3d 558, 558

(1st Dep’t 2016); Egquitable Life Assur. Socy. of U.S. v.

Rocanova, 207 A.D.2d 294, 296 (lst Dep’t 1994); Kripke v.

adams1019
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Benedictine Hosp., 222 A.D.2d 764, 765-66 (3d Dep’'t 1995); Seei

EIFS, Inc. v, Morie.Cb., 298 A.D.2d 548, 549 (2d Dep’'t 2002);

Pedone v. Schlotman, 249 A.D.2d 526, 526 (2d Dep’t 1998).

Attorney Kafiti is employed tb provide legal advice and
services to Electrolux'Home ?roducts. Therefdre his answers to
deposition questions and his produétion_of documentS-may inélude
privileged attorney—Client communications or protected attorneyv
work product, C.P.L.R. §l3101(c)’or (d)(z), in which event,ﬁe may

claim the privilege or protection and serve a privilege log.

C.P.LL.R. § 3122(é)(1) and (b). . E.g., Stephen v. State of New

York, 117 A.D.3d 820, 820-21 (2d Dep’'t 2014); Ural v. Encompass

Ins. Co. Qf Am., 97 A.D.3d‘562,'566—67 (2d Dep’'t 2012)? The mere
potential'that such communications or work product may be
impiicated is'ndt grouﬁds to bar ﬁhe deposition or the doCumen£
request altogether; ‘Attorney Kafiti must wait until a gquestion
is poséd to him or he finds a document responsiVe to‘piaintiffs’

request before he invokes a privilege or protection. Beach v.

Shanely,.62 N.Y.2d 241, 248 (1984) ; Libertv‘Petroleum Realty, LLC

v. Gulf 0il, L.P!, 164 A.D.3d at 407. Likewise, the court must

wait until he invokes a privilege or protection, and a party
seeks to compel a response, before ruling‘on the permissibility

of a question not yet asked or requiring a document not yet found,

or reviewed to be'produced. Beach v. Shanely, 62 N.Y.2d at 248;

Liberty Petroleum Realty, LLC v._Gulf 0il, L.P., 164 A.D.3d at

407; K.S. v. City of New York, 56 A.D.3d 527, 528 (2d Dep’t

2008) .
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Surely attorney Kafiti’s communications with the CPSC, the
information the attorney received from members of the Electrolux
Home Products’ committee on the recall on which he served, or the
over 600 pages of his email correspondence that Electrolux Home
Products already produced and about which he may be ‘questioned do
not implicate his legal advice or services to his employer.
Although attorney‘Kafiti provides legal advice and services to.
ElectrOqu'Home Products, it does not suggest that he has done SO
in this aCtion; Therefore;his deposition does not'impiicate most
of the concerns that caution against depositions of attorneys who

represent parties in the litigation where the deposition is to be

conducted. 22 N.Y. C.R.R. pt 1200.0 R. 3)7(a); S & S Hotel

Ventures Ltd Partnership 77 S. H. Corp[t 69 N.Y. 2d 437, 443-
44 (1987) ; Libertv Petroleum Realty, LLC v. Gulf Oll L.P., 164

A.D.3d at 405-406; Eguitable'Life Assur. Socy. of U.S. v.

‘Rocanova, 207 A.D.2d at 296.

Euen had attorney Kafiti appeared invthis litigation,
plaintiffs show not only that the information sought from'him is
material and necessary to their prosecution of the action, Forman
v. henkin, 30.N.Y.3 656; 661'(2018),.but also that Electrolux
Home Products itself provides plaintiffsAa good faith basis to
believe that he is'its only'available source of information about

the recall. Liberty Petroleum Realty, LLC v. Gulf 0il, L.P., 164

. A.D.3d at 406; Equitable Life Assur. Socy. of U.S. v. Rocanova,

g 207 A.D.zd at 296. Electrolux Home Products contends that his

deposition is a proverbial “fiShing expedition,” but not that it
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is for any other illegitimate purpose, such as a tactic to
disqualify Electrolux home Products"attorney, since he has not

appeared as an attorney in this litigation. See Liberty

‘ Petroieuﬁ RealtV, LILC v. Gulf 0il, L.Pr, 164 A.D.3d at 406.

| v ‘ Pruned to a material and-necessary scope focussed on the only

available witness knowledgeable about informationfwithin that

scope, the deposition and related documents'sought are not a ” ,
fishing expedition. |

L IV.  CONCLUSION

For the reasons explained above, the court grants the motion
by defendants Eiectrolux Home Products, Inc., and Electrolux Home
Products, Inc.) of,Augusta, Ga.;_for"a protectlve order to the
| following limitedﬂextent.. C.P.L.R. § 3103 (a).  Those defendants
shall produce Salim Kafiti Esq. fOr a deposition on tne facts and
circumstances in connection with the recall of the Electrolux
Home Free standing Range, Model Number E30GF74HBS, November 22,

2019, at 10: 00 a.m., at the office of plaintiffs’ attorney, or at

a prior time or dlfferent place to which the partles stlpulate

At the deposition he shall produce any documents in his
possession, custody, or control pertaining'to the recall that
Electrolux Home Products has not produced to plalntlffs
C.P.L.R. § 3111, |

The court otherwise denies the motion by defendants
Electrolux Home'Products, Inc., and Electrolux Home Products,
Inc., of Augusta, Ga., to duash and for a protective'order

against plaintiffs’ notice of .the deposition of Salim Kafiti Esq.

adams1019
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C.P.L.R. 88 2304, 3103 (a) . vThevfinalldepbsition in'this'action,
of a witness for third party defeﬁdant Harp Home Services, LLC,
shall be held Pecembef 6, 2019, at.lo:OO a.m.;_at the.office of
third\party plaihtiff's'attorney, dr at a prior time or different

place to which the parties stipulate:

DATED: October 25, 2019 -
| LW V¥ias
LUCY BILLINGS, J.S,C.

LUCY BIELLINGS
é&%§§€;§
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