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SUPREME COURT OF THE'STATE OF.NEW YORK
COUNTY OF NEW YORK: COMMERCIAL PART 48

. oo X |
VINCENT V HODES FAMILY IRREVOCABLE TRUST, - . INDEXNO. -_151712/2017
Plaintiff, - =~ ~ MOTION DATE |
-V - )
- | v MOTION SEQ. NO. 009
ADVANCE ENTERTAINMENT LLC, et al,, o _
‘ : ' . » DECISION + ORDER ON
- Defendants. - : S : MOTION
.

MAGSLEY, J.

- The following e-filed docurnents, listed by NYSCEF document number (Motion 009) 244 245,246,247,
- 248, 249, 250, 251, 252, 253, 254, 255, 256

were read onthis motion to/for JUDGMENT - DEFAULT

Upon the foregoin'g documents, it is ordered that the motion is denied without prejudice.

In Motion Sequence Number (Motion) 009, Plaintiff Vincentv Hodes Farnily Irrevocable

1
T

Trust moves, pursuant to CPLR 3215, for a default judgment against defendant David Molner for - =

failure to timely respo'nd to plaintiﬁ’s March 12, 2019 fourth amended verified complaint (FAC)
(NYSCEF 253 [FAC]) The motion seeks a default Judgment against Molner as to the aiding and
abetting fraud claim and civil conspiracy to commit fraud claim raised against him in the FAC and

seeks $300,000 in damages plus attorneys’ fees and costs (id. 1i1i-- 125-132 [second cause of action

L
’

for aiding and abetting fraud), 1 52-1157 [fifth cause of action for civil conspiracy against Molner and

other defendants}). To date Moiner has not answered, responded or otherwise appeared in this

action with respect to the FAC orany prior iteration of the pieadings seryed upon him by plaintiff. |
“On a r'notion for a default judgment under CPLR 3215 based upon a failure to answer the

{

complaint, a plaintiff demonstrates entitlement to a default judgment against a defendant by
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submitting: (1) p‘roof of servlce of the summons and complaint; (2)‘proof’of the faets constituting its

claim; and (3) proof of the defendant's default in answering or appearing” (Med/nd v Sheng Hui

Realty LLC, 2018 WL 2136441, *6-7 [Sup Ct, NY C_dunty 201 8] [citations omitted]). “CPLR 3215 (f)

| requires that an applicant fora del‘ault judgment ﬂle‘proof by afﬁd‘avlt made bydthe [mol/lng] party
of the facts co‘nstituting th‘e claim” (see:Woodson v Mendon Leqsrng Corp., 100 NY2d 62, 70 [2003]).
Because “the [movant] does not have the beneﬂt‘ofdlscovery, the affidavit or ve'riﬂed complaint'

need only allege enough facts to enable a court to determine that a viable cause of action exists”

(id. at 70-71).

The court prewously found that plalntlff met its burden of establlshlng its fraud claim o

-

agalnst defendantsjoseph Meli and Advance Entertalnment LLC (AE) (together Meli Defendants)
the court's deC|S|on and order entered October 1, ZOl 9, grantlng in part plaintiffs motion for a'
default Judgment against the Mell Defendants for only plalntlﬁ’s fraud clalm (the first cause of
action in the FAC) against those parties (NYSCEF 272). That decisron and ‘_order is mcorponrated'here
for all relevant purposes | |

In support of Motion ooé plalntlff provides proof of proper alternatlve service of the
summons and FAC upon Molner at his apartment building (NYSCEF 254; see CPLR 308 [2] F.l
duPont G/ore Forgan & Co. v Chen, 41 NY2d 794 797 98 [1977]; Charn/n v Cogan 250 AD2d 51 3,517
[l st Dept 1998] [serwce upon a doorman in an apartment building is adequate under_certaln -
circumstances and where the summons and pleadlngs are also malled to the defendant]) Whlle
service of the FAC is adequate and plalntlﬂ”s counsel states that l\/lolner has not tlmely responded
to the FAC (NYSCEF 247, 99 6-7,18-19), plalntlff has not met its burden

“In order to plead properly a clalm for aldlng and abettlng fraud, the complalnt must allege |

' (1) the existence of an underlying fraud; (2) knowledge of this fraud on the part of the aider and
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abettor; and (3) ‘substantial assistance by the aider and abettor in achievement of the fraud” |
_(Stanﬁe/d Offshore Leveraged Aaaets, Ltd. \rMetropo/itan Life Ins. Cd., 64 AD3d 472, 476 [1st De‘pt 2009]
linternal quotation marks anq citations omitted], Iv denied 13 NY3d 709 [2009]). “[Alctual
kndwledge of the fraud may be averred generally” (id. [internal quotation marks and citatidn
omitted] [allteration in originar] In re.Wor/dCom, /nc. Sec. Litig., 382 F.Supvp.Zd 549560 [S.D.N.Y.2005]
[internal quotation marks dmitted] ). | | N
“Substantial assistance exists where (1a defendant affirmatively assists, helpé conceal, or
by virt‘ue of failing to act'when required to do so enab‘Ies the fraud tov proceed, and (2) the actions -
of the aider/ahettdr proximately ca'used the harm on whith the primary.-liability is predicated" (/'d. _ |
[internal quotation marks and citations omitted]). A plaintiff rhust plead a' clairn for'aiding an_d .
.abetting fraud With specificity pursuant to CPLR 3016 (b) and “is not made out simply by allegations
| which would be sufﬂcrent to state a claim agalnst the pnncrpal partlopants in the fraud” (Nat/ona/
Westminster Bank USA v Weksel, 124 AD2d 144 149 [1st Dept 1987]).. However, "actual knowled_ge
need only be pleaded generally, cognizant, partrcular!y at the pre-discovery stage, that a plaintiff
-lacks acce'ss to the very discovery materials whieh would illuminate a defendant's etate of mind,” |
and “an inte-nt to commit’» fraud is to be divined from sdr‘roundin‘g circumstances” (Oster v K/rschner, :
77 AD3d 51, 55-56 [1st Dept 2010)). | |
Here, r)laintiff a's‘serts in the afﬂdavit'ofVincent V. Hodes, grantor of the plaintiff—trust, that it
was |nformed by counsel that Molner drafted the agreement under\ylng the fraud allegedly |
perpetrated by the Meli Defendants a tlcket purchase contract between defendant AE and
nonparty Ambassador Theatre Group Ltd. (ATG) (NYSCEF 254, 99 52 [“I later Iearned through
|nformat|on obtained from counsel that the fraudulent ATG Agreement was drafted by Molner

»

M, 57 [reiterating that, ”(b)ased on mformatlon received from counsel, | Iearned that Molner
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conspired with Meliin the fraucjulent sche.me and drafted the ATG Agreement”], 85-89 [alleging
that Molner created various fake contracts for the Meli Defend.ants and solicited investers for.
transactions other that‘the tra‘nsaction underiyiné pIainti‘ﬁ"s c‘Iairns here]).

While Moiner’s actual knowledge and substantial assistance may, perhaps, 'be inferred .as to
other transactions,'the court declines to infer thvo-se elements en the basis of plaintiff's con'cluéoty
statements, lacking factualv detail or other support relating_to the fraud underlying this action, that
Mo_lnér drafted the ATé agvr:eement. Hodes’s statements that emaiis atta'Chedto the pleading in
another action consolidated with this action for only the'purposea o'fjoint discovery and trial are
not presentiy befere t)he court and,-in any event, those emails all pe_rtain to other tran’sactions and
pre-date the underlying ATG transaction by six months to more than a year. Further, plainti‘ff
makes no nonconclusory aésertion that Molner was ‘awar.e of the ATG transaction or s'uhstantially
assisted the Meli Defendants in carrying out the ATG fraud.)Accordineg,the motion is denied as to
the aiding and abetting \fraud cause of action i/vithout prejudice to a new motion.

For. simillar reasons, ’plaintiff has failed to rneet its.burden of adequateiy setting forth the
elements of its civil conspiracy claim against Molner. Assuming that the i\/Ieli Defendants acted
commit a fraud against plaintiff plaintiff does not aliege with nonconclusory facts that Molner and
the Meli Defenda’nts had any agreement to commit the underlying ATG fraud or that Molner
committed any actin furtherance of the underiying fraudulent transaction (see Fau/kner v City of
Yonkers, 105 AD3d 899 900-01 [2d Dept 2013] [stating that an adequately pleaded claim for civil
conspiracy requnres an underiying tort an agreement between the conspirators as to that tort, and-
“an overt action in furtherance of the agreement” (internal quotations and citations omitted)]).

Accordingly,- itis | |

 -ORDERED that Motion Sequence Number 009 is denied without prejudice to a new motion.
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