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'SUPREME COURT OF THE STATE OF NEW YORK"
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART IAS MOTION 48EFM

TGT,LLC, S . INDEXNO. _ 650633/2017
Plaintiff, ' o
i MOTION DATE -
-V - . ' . . ‘
1 ADVANCE ENTERTAINMENT, LLC, et al., - - MomionsEeNo. O
Defendants. . DECISION + ORDER ON
o - MOTION »

MASLEY, J.:

The following e-filed documents, listed by NYSCEF document number (Motion 011) 399, 400, 401 402,
P ' 403, 404, 405, 406, 407, 408, 409, 410, 411, 412, 413, 414, 415 416, 417, 418, 419, 420, 421, 422,
‘ ' 423, 424, 425, 426, 427, 428, 429, 430, 431, 432 s

were read on this motion to/for JUDGMENT - DEFAULT

Upon the foreg.oihgv documents, it is ordered that the motiQn is denied wit_hout pr_ej_udic_e.
I_'n Motion Sequenc'e\Number (Motion) 011, Plaintiff TGT, LL’C moves, pursuant to CP”LR
321 5 for a default judgment againsf defendaht David Molner for failure to timely respond to f
plaintiffs !\/l‘a_rch 12, 20'1 9 fou.rth amended verifiedv compfaint (_FAC) (NYSCEF 429 [FACJ). The motion
seeks a defaUItjudéfnent against Molner as to thevaidir&g and abetting fraud claim and civil
conspiracy claim raised against him in the FAC and séeks $7-.8,6 rﬁillion in déma'ges-plus akttorneysf _
fees and costs (id., ﬂﬂ 1241 31 [second cause of action for aiding ahd abetting fraLJd],-i47é1 52 [fifth
cause of a‘ction for civil _CQnspiracy against Molner and othéf defendants]). To date, Molner has not
answere-d, resbond‘e’d, or otherwise a'ppeared in this action with respect to the FAC or anyb prior |
 iteration of the pleadingsi

“On a motion for a defau'ltjudgment under CPLR 3215 based upon a failure to answer the

complaint, a plaintiff demonstrates entitlement to a default judgment against a defendant by
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\

submitting; Mm proot of aervice of the sum'm.ovn's.and complaint; (2) proof of the faets cbnstituting its
claim; and (3) preof of the defendant'é default in a’n'swering or appearin'g“ (Mediria v Sheng Hui
Realty LLC, 2018 WL721 36441, *6-7 [Sup Ct, NY County 20i 8] {citations ornitt-ed]).' “CPLR 3215 ()
requi'res that an appiicanti’or a default judgment file rJroof by affidavit made by the [moving] party
of the facts c.onstitut_ing-the claim” (éee Woodson v ii/iendon Leasing Corp., 100 NYZd 62,70 [2003]).
Because “the im_ov'aht] dees not have the beneﬂt o’f discavery, the affidavit or verified eompiaint .
need only allege enougn facts to enable a court to determine that a viable cause of action exists”
(id. at 70-71), |

The court previeusly found that plaintiff met its burden of establishing its fraud claim
against defendantsjoseph Meli and Advance Entertainment, LLC (I\/ieli Defendants) in the eourt's
decision and order; entered t)ctober 1,2019, granting in part pIaintiﬁ’s rnotion for a default
judgment againstthe Meli Defendants for the fraud.ciairn (the first cauae of action in the FAC)

raised against those parties.(NYSCEF 448). That decision and order is incorporated here for all

-
3

relevant purposes.

In suvpport of Motion 011, plaintiff provides proof of broper'alternative service of the
summons and FAC upon Molner at his apartment burlding (NYSCEF 430; see CPLR 308 [2]; F. 1.
duPont, G/ore Forgan & Co. v Chen, 41 NY2d 794, 797 98 [1 977}, Charnin v Cogan, 250 AD2d 513, 517
[1st Dept 1398] [ser_vice upon a doorman in an apartment building is adequate under certain o
circumstances and where the summons and pleadings are also maile(ﬁ to the defendant]). While
service ef the FAC is adequate, and plaintiffs counsel states that Molner has not timely responded
to tne FAC (NYSCEF 423, 19 4-7,.18-1 9), plaintiff has .not met its burden.

“In order to plead properly a ciaim for aiding and abetting fraud, the complaint must allege:
(1 )the e><|stence of an underlying fraud (2) knowledge of this fraud on the part of the aider and

N
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abettor; and (3) su}bstaintiavl as.sistance by the aider and abettor in achievement oi‘the fraiid’i
(Stanfield Offshore Leveraged Assets, Ltd. v Metropo//tani/fe Ins. Co., 64 AD3d 472, 476 [1st Dept 2009] .
[internal quotation marks and citatiorisvomitted], Iv denjed 13_NY3d_ 70§ [2009]).r”[AictuaI
knowledge of the fraud may be averred generally"(id. [int.eﬂrnal quotation marks and citation
omitted] [alteration in.originai] Inre Wbr/dCo'm, Inc. Sec. Litig, 382 F.Supp.2d 549, 560 [S.D.N,Y.ZOAOSJ
[internal quotation mark_s‘ omitted] ). , |
“Substantial assistance exists \l/vhere'(i) a défendaht afﬂr.mativel,y assists, heips conceal, or

by virtue of failing to act when required to d.o so enables the fraLid to p’rocee‘d", _and. (2) the actions
of the aider/avb_etto.r proximately caused the harm ijn yvhic‘h the primary liability is predicated” (id. -
.[inter'riai quotation .ma'rks énd citations omittedi). A plaintiff must plead.a claim i’or‘ aiding and
abett‘ing fraud with s'pe'cii‘i'city pursuant to CPLR 3016 (b) and “is not made out simply by allegatidns
which wouid be sufficient to state a ;Iaim agéinst the principal participants i_n tiie fraud” (Nat/bna/' o .
Westminster Ban USA v Weksel, 124 AD2d 1 44,149 1 si D.ept.i 987]). However, i’actuza:I knowledge
need only be pieadéd géneraily, cogniz.ant, palrticuiariy at the pie-discbvery stége, that a plaintiff
lacks access to the \ie‘ry discovery materials which would iIIuminéte a -defendai_it"s sfate of mind,”
and “an _intenf to commit fraud is to bé divined from surrounding circurristan(_:»es” (Oster v K/(schher,
77 AD3d 51, 55-56 [1st Dept 2010]). |

| Here, plaintiff 'asserts,‘in the affidavit oi plaintiffs membér, i\/iicha.ei Connors, that it i/vas
infofmed by coiinsel that Molner drafted the agreement un{derly_ing the fraud Fallegediy p;rpetrated '
by the Meli Defendants, a tici<et purchase contract between defendant Advance Entertainment, LLC
(AE) and nonparty Ambassédor Theatre Group Ltd. ‘(ATG) (NYSCEF 400, €9 52 [“l later learned
through information ovbtained from counsel that the fraudulent ATG Agreeméri_t was drafted by

Molner ... "), 57 [reiterating that, “(b)ased on information received from counsel, | learned that
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Morner conspired with :Meli in the fraudUIent schérne and drafted 'th.e ATG Agreement”], v84-88
[alleging tnat Molner created numerous fake cb_ntracts for the Meli .Def.endantvs.and solicitéd
investors for‘ other'fraUdulent transactions];'see NSYCEF 41 9-42'2v[e‘mai|s'between Meli and Molner
regarding fransactidns other than the'-underlying ATG 'transacddn]). | | o
, Whila Molner’é actual Iénowledgé and subétanrial assi.stance may be inferred as to other
~ transactions, the court detlinas to_infér thdse elements from Connor’s concﬂlusdr)v/' statement,
lacking any factual éuppdrt relating to tne fraud underlying this actjon, ﬁhat plain‘riff learnéd from : .
counsel_thar Molner drafted the ATG agreement. The four Mdlne:r-l\/leli emails annexéd to Conn_or’s o
affidavit pertaining to otner transactions all pre-date‘_the undérlyi‘ng ATG tra_nsaction; three by mdre
than a‘ year and one by 'more fhan six months, and plaintiff rna‘kes no fnpncontluéory assertion t%hat
Molner was aware df the ATG transaction or substantially assistred tne Meli .Defendants_.in carrying -
vout the ATG fraud. Actording!y, the rnotion is denied as to)the' aiding and abetting fraud cause of ‘
action without prejudivce to a new motion.’ - o | | |
For similar reasons, plarntn‘f has failed to meet its burden of adequately settlng forth the | 1
elements of its civil consplracy claim agalnst Molner. Assumlng that the I\/Ielu Defendants acted | '
commit a fraud agalnst plalntlff plaintiff does not allege wrth nonconclusory facts that Molner and
the Meli Defendants had any agreement to commit the underlylng‘ATG fraud or commrtted any act .
in furtherance df'that frauduient Atr.ansaction (see -/-'au/kner v City of Yonkers, 105 AD3d 899, 900-01
[2d Dept 201 3] [stating that an adequarely pleaded.claim for ciuil conspiracy‘ requi'r'es;an underlyi“ng

"The court notes that many of plaantlﬁ’s submissions are not OCR- searchable in contravention of the
Part Rules and the Commercial Division Rules. Plaintiffs future submissions, if any, shall comport with
the applicable Rules and |nclude appropnately formatted documents or shall be denied.
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]

tort, an agreement between the conspirators as to that tort, and “an overt action in furtherance of

the agreement” (internal quotations and citations omitted))).

Accordingly, it is :

ORDERED that Motion Sequence Number 011 is denled without prejudlce to a new motion.
[()_/;2%19 | . //7)/\\/[/\
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