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-0 1 ~MtcoURT- STATEOF NEWYORK 
~ -,..~ LA.S. PART 54 - SUFFOLK COUNTY 

PRESENT: 

Hon. MIC HA E L A. GA.JOOS .JR. 
Justice of the S upreme Court 

------------------------------------------------------------------------------x 
BANK OF AMERICA, N.A., 

Plaintiff, 

- agains t -

BERNADETTE TOR1~ABENE; SECRETA R Y OF 
HOUSING AND URBA N DEVELOPMENT, 

" JOHN DOE # l " throu gh ''.JOHN DOE # 12," th e last 
twelve names being fictitious and unknown to plaintiff, 
the persons or parties intend ed being 1'11e tenants, 
occupants, persons or corporations, if a ny, having or 
claiming an in teres t in or li en upon the premises, 
described in the compla int, 

Defend an ls. 

-----------------------------------------------------------------------------x 

MOTION DAT E: 08/27/20 18 

A DJ. DATE: 

Mot. Seq. # 001 - MG 

RAS llORISKIN, LLC 
Attorneys fo r Plaintiff 
900 Merchants Co nco urse, S uite 310 
Westbury, NY 11590 

MIC HAEL KENN E DY KARLSON 
AttonH.'Y for Defendant 
Bernadette Tornabene 
5030 Broadway , S uite 813 
New York , NY 10034 

Upon the following papers: Notice of Motion by Plaintiff. dated July 26. 20 18. with supporting papers: Aflirmation 
111 Opposition by Defendant. dated August 20. 2018, with supporting papers: A llinnation in Reply by Plaintiff. dated August 
22 . 20 18. with supporting papers; and upon due consideration: it is 

ORDERED that this motion by the plaintiff fo r. among o ther thi ngs. an orde r gran ting summary 
judgment on the complaint insofar as asserted against the defendant Bernadette Tornabene. fixing the 
defaults of the no n-answering dclcndants. appointing a referee. a nd amending the caption is granted: and 

it is 

ORDERED that the affirmative defenses asse1iecl in the answ1:;:r a re dismissed with prejudice: and 
it is 

ORDERED that the caption is a mended by :rnbstituting ··JOl IN DOE" for the fictitious "JOHN 
DOL:: #l .. defendant. a nd excising the remaining "JOH ' DOE #1 ·· through ".JOH DOE# 12" defendants, 
along wi th the remaining descriptive \~Ording relating thereto ; and it bi 
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ORDERED that the caption of thi s action sha ll hereinafter appear as follows: 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF SUFl70LK 

BANK OF AMERICA. N.A., 

-agai nst-

BERNADETTE TORNABEN E: SECRETARY or 
HOUSING AND URBAN DEVELO PMENT: JO I I DOE. 

Plaintiff. 

Defendants. 

~~~~~~~~~~~~~~~~~~~~~~~~~ 

; and it is 

ORDERED that the plaintiff shall serve a copy of this order amending the caption upon the 
Calendar Clerk of thi s Cow1; and it is 

ORDERED that the plaintiff shall promptly serve a copy of this order pursuant to C PLR 
2 I OJ(b)( I ). (2). (3 ), (6) o r (7) upon counsel for the defendant Bernadette T ornabene. and by first-class mail 
upon a ll Other appearing parties thut have not wuivcd fu1'thcr notice . and the plaintiff shall thereafter file 
the atlidavit(s) of service with the Clerk o r the Court. 

On March 17. '.W 11. Christine Tornabene executed a lixed-rate promissory note in favor of the 
plaintiff. secured by a reverse mortgage on properly in Li ndenhurst. New York. The note . home equity 
conversion loan agreement and two atLached exhibits . which include a payment plan, were executed solely 
by Christine as borrower. The mortgage. which secured the note. was executed by C lu-is tine as life tenant 
and borrower and by Bernade tte as remainderman. 

By way of an assignment executed on September 18, 2012, the note and mortgage were allegedly 
transferred by the plaintiff to Chamrion Mo11gage Company (Champion). Through an undated. blank 
endorsement with phys ica l delivery. the note was all eged ly transferred back to the plai ntiff, m~mori alizcd 

by an assignment of the mortgage executed on October 27. 2016 by Nationstar Mortgage LLC doing 
business as Champion. Thereafter, the assignment was recorded on November 15, 2016. 

[* 2]



Bank of America. N.A. v Tornabene, et.al. 
Index No.: 624447/20 17 
Pg. 3 

The note and mortgage provide that the lender may require immediate payment in foll of all 
outstanding principal and accrued inte rest if one or more of certain enumerated condit ions occurs. These 
enumerated conditions include the bon-ower's death. cessation ol use of the mortgaged property as the 
borrower's principal residence, fa ilure to timely pay property taxes to the appropriate authority, and failure 
to maintai n hazard insurance. 

Christine died on December 16. 2016, leaving Bernadette as the sole owner of the property. The 
plaintiff allegedly sent a notice dated January 10. 2017 to the "Estate o f Chri sti ne Tornabene. dec.:eascd'. 
at the property that the loan was ··due and payable" upon Christine · s death. and the full y accelerated loan 
balance was $280,594.16. The notice provides, among other tl1ings. for three options to satis ly the loan. 

After Bernadette a lleged ly failed to pay the balance due upon Christine·s death. or take one ol'the 
other options to sat isfy thc loan, the pla inti ff commenced the instant action by the filing of the lis pendens. 
summons and complaint o n December 22, 2017. Bernadette answered the complaint and asserted various 
artirmative defenses. including. the plaintiffs lack of standing and the failure to provide a notice ofdefoult 
pursuant to paragraph 20 of the mo rtgage. The United States Secretary of I lousing and Urban 
Development sued herein as Secretary of Housing and Urban Deve lopment (HUD) l'lppeared herein. 
waived al l, but certain, defenses and asserted a conditional c laim for s urplus monies. The remaining 
defendant never answered the complai nt o r appeared herein, and , thus. is in default. 

The pla inti ff now moves fo r an order awarding summary judgment in its favor against the 
Bernadette, fixing the de faults o f the non-answering defendants. appo inting a referee and amending: the 
caption. In support of the moti on. the plaintiff subm itted, among o ther things, the affida, ·it in suppo11 or 
, icole .Johnson (Johnson). an Authorized Signer of Reverse Mortgage Solutions (RMS) the plaintiWs 
servicer and various other exhi bits. 

Jn opposition , Bernade tte submitted. inter a lia. the affirmatio n of her counsel. In his affi rmation . 
counsel argues. among other things. that the plaintiff failed to prov ide proper notice of default to 
Bernadette and that the endorsement on the note is forged and/or fraudulent. ln response. the plaintiff 

submitted the affirmation of its couns<d . 

The cou11 turns firs t to Bernadette· s a rguments that she was cntitl ed to a notice o f' default pursuant 
to paragraph 20 of the mortgage and th at the plaintiff failed to furn is h sufficient proof of compliance with 
the same. Under the facts of thi s case where the acceleration is based upon the death or the borrower (see 

Mtge~ 9(al[i]), the pre-foreclosure notice of default referred to in the mortgage paragraph 20 or the 
mortgage was not required to be provided to Bernadette, a non-borrower (see ~enernlly Cadet v James B. 
Nutter & Co .. 133 A03d 56 1, 19 NYSJd 307 l2d Dept 20 151: Natio11star ft1tge. LLC v Hoar, 64 Misc3d 
75 7, I 04 NYSJd 884 fSup Ct. Westcheste r County 20191). Even if noti ce of <lef:rn lt pursuant 10 paragraph 
20 of the mortgage were required. Bernadette waived thi s defense b} failing to assen the same as an 
affi rmative defense in the answer (see CPLR 30 I 8[bJ. 3U l 5[a]. 32 11 laJreJ: see also Federal Natl. Mtge. 
Assn. v Onuolw. 172 A 03d 1170, l 02 YS3d 214 [2d Dept 2019): Natio11star Mtge., LLC 11 

Vordermeier. 165 AD3d 822, 86 NYS3d 191 [2d Dept 20 I 81; First N. Mortgagee Corp. v Yatrakis, 154 
AD1d 433, 546 NYS2d 9 12d Dept 1989]) . It is well-settled , where a defendant attempts to inject into the 
litigation n1atters that are not the plaintitrs burden to prove us part of the cau::;e of action . those matte rs 
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must be affirmatively pleaded as defenses (US Bank N.A. v Ne/sou. 169 J\D3d 110, 113, 93 NYS3d 138 
l2<l Dept 2019.1). In opposition, Bernadette failed to raise a triable issue of fact. 

Where. as here, an answer se rved includes the defense or standing. the plaintiff must prove its 
standing in order to be entitled to relief (see CitiMortgoge, Jue. v Rose11tltal. 88 AD3d 759. 931 NYS2d 
638 l2d Dept 201 1 J). The plaintiff established that it had standing to commence this action by submitting 
the affidavit of its representative, which established that the plaintiff had physical possession of the note 
at the time it commenced this action (see Aurora Loan Servs., LLC v Taylor, 25 NY3d 355, 12 NYS3d 
61 ~ [20 15): Beth page Fed. Cree/it Union v Caserta, 154 AD3d 691. 61 YS3d 645 [2d Dept 1017]: 
HSBC Bank USA, N.A. "Armijos, 15 l AD3d 943, 57 NYS3d 205 f2d Dept 20 17]; Silllergate Bank v 
Ca/kulo Props., Ille. , 150 AD3d 1295. 56 NYS3d 189 [2c.l Dept 2017]). In her affidavit in suppon. 
Johnson alleges. among other things, that the plaintiff had possession of the note on January 5, 10 l 7 and 
that it was in possession of the note on the date of commencement. Additionally. the documentary 
evidence submitted by the plaintiff includes, among other things, the note transferred via an undated. blank 
endorsement (<;f Slutsky v Bloo111i11g Grove Inn, luc. , 147 AD2d 208, 542 YS2d 721 [2d Dept 1989)). 

In order to meet its prima facie burden, the plaintiff was not required to submi t proof that the 
pt..:rson who indorsed the note on behalf of Lhe plaintiff was authorized to do so. A signature on a 
negotiable instrument "is presumed to be genuine or authorized" ( UCC 3-307 l l l ! b J: CitiMortgage, Ille. 
"McKill11ey, 144 AD3d l 073, I 074. 42 NYS3d 302 [2d Dept 2016): see UCC 3-10412] [stating that UCC 
art 3 applies Lo notes]). Because the defendant only speculates that Michele Sjolander. Senior Vice 
President of the plaintiff may not have been authorized to sign the endorsement, her signature is presumed 
authori zed and the plaintiff was not required to submit any proof of authorization (see Gold111011 Sachs 
Mtge. Co. v Mares. 166 AD3d 11 26, I 130, 87 NYS3d 665 l)d Dept 20 18]: CitiMortgage, Jue. 11 

McKinney, 144 AD3d at l 074). Even if the note failed to contain a proper endorsement, the plaintiff was 
the originator of the subject loan (see Nationstar Mtge., LLC v Ca11twell, 20 19 NY Slip Op 07892 l)d 
Dept 20 19]; cf Bank o/N. Y. Nfe/1011 v Ellinger. 2019 NY Slip Op 07759 [2d Dept 20191). 

Moreover. the recorcl before the coun shows that the promissory note was in the plaintitrs 
possession at the time of commencement. as evidenced by the attachment of a copy or the indorsed note 
to the e-liled complaint (see U.S. Bank, N.A. v Not/um, 173 AD3d I I l 2, I 04 YS3d l .+4 [2d Dept 2019 j; 
U.S. Bank N.A. v Mezralli, I 69 ADJd 952. 94 NYS3d 6 1 l f2<l Dept 2019); see also Wells Fargo Bank, 
N.A. v Ballard. 172 AD3cl 1440, 102 NYS3d 229 [2d Dept 20191 Uudicial notice of the fact that the 
original complaint fi led in the action, ava ilable electronica ll y on the New York Stale Courts 1:-:lcctronic 
Filing System, included the note as an attach1m:ntl: Matter of Transtec/1110/ogy Corp., .. Assessor. 71 
A03d I 034. 897 NYS2d 494 l2d Dept 2010 I [judicial notice of the New York State Unified Court System 
£-Courts public website I; Kingsbrook Jewislt 1"\lled. Ctr. vAl/state /us. Co., 61AD3d13, 871 YS2d 680 
[2d Dept 20091 !judicial notice of undisputed court records and files]: Perez v New York Ci(v HollS. 
Auth. , 47 AD3d 505, 850 NYS2d 75 [1st Dept 2008) [judicial notice taken of the court's computerized 
records!). 

In response, Bernadette has not come forward with any evidence to raise a triable issue of fncl as 
to plaintiffs standing (see Deutsch e Bauk Natl. Trust Co. v Cardona, I T2 AD3d 1313. 99 NYS3d 
668019 f2d Dept 20 l 9]; JPMorgan Cltase Bank, N.A. 11 Weinberger, 142 AD3d 643. 37 NYS3d 286 !1d 
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Dept 2016 !) ... There is simply no requirement that an entity in possession of a negotiable instrument that 
has been endorsed in blank must establish how it came into possession of the instrument in order to be uhlc 
to enforce it" (JP1Worgan Chase Bank, N.A. v Weinberger, 142 AD3d at 645; see, UCC 3-204[2]). fn 
this case. where the note is afiixed to the complaint. "i t is unnecessary to give factual details of the 
delivery in order to establish that possession was obtained prior lo a particular date'' (Deutsche Bank Natl. 
Trust Co. v Logan . 146 AD3d 861, 863. 45 NYS3d 189 [2d Dept 20171 [internal quotation marks and 
citations omitted]). 

The plaintiff submitted sufficient proof lo establish. prima facic. that the remaining affirmative 
defi:nses set forth in the answer are subject to di smissal due to thei r unmeritorious nature (see Katz 1• 

Miller, 120 AD3d 768, 991NYS2d346 f2d Dept 20141; Becher v Feller. 64 AD3d 672. 884 NYS2d 83 
f2d Dept 20091 [unsupported affirmative defenses arc lacking in meritj ; see o/so Crest/Good Mfg. v 
Bn11man11. 160 AD2d 831, 554 NYS2d 264 !2d Dept 1990] [d ispute as to exact amount o':vned may be 
resolved after the reference!). 

The plaintiff also demonstrated the default in payment (see Bank of Am., N.A. v Cudjoe. 157 
AD3d 653. 69 NYSJd l 01 [2d Dept 201 81 : Emigrant Bank" Marando. 143 AD3d 856. 39 NYS3d 83 
[2d Dept 2016J; RBS Citizens, NA. v Gnlperin . 135 AD3d 735, 23 NYS3d 307 [2d Dept 20161: 
Emigrant Funrling Corp. v Agard, 121 AD3d 935, 995 YS2d 154 (2d Dept 2014 ]). The affidavit of 
the plaintiffs representative. combined with the plaintiff's other submissions sut1iciently show that the 
loan has been in default since December 16, 2016. 

Because the plaintiff duly demonstrated its entitlement to judgment as a matter of law, the burden 
of proof sh ifted to the defendants (see HSBC Bank USA 11 Merrill. 37 /\D3d 899, 830 NYS2d 598 l3d 
Dept 2007)). /\ccordingly, it was incumben1 upon Bernadette to produce cvidentiary proof in admissible 
form suffkient to demonstrate the existence of a triable issue orfuct as to a bona fide defense to the action 
(see Baron Assoc., LLC v Garcia Group Enters., Inc., 96 AD3d 793, 946 NYS2d 611 [2d Dept 2012J: 
Wasfti11gton Mui. Bank v Valencia , 92 AD3d 774. 939 NYS2d 73 [2d Dept 20 121). 

ln instances where a defendant fai ls to oppose a motion for summary judgment, the rads. as allege.:<.! 
in the moving papers. may be deemed ad mitted and there is, in effect, u concession that no question of fact 
c.:xisls (see Kuehne & Nagel v Bait/en . 36 NY2d 539, 369 NYS2d 667 f I 975J: see also Madeline 
D 'A 11t/10ny Enters., Inc. v Sokolowsky. I 0 I AD3d 606, 957 NYS2d 88 I 1st Dept 2012]: Argent 1'v/tge. 
Co., LLC v Mentesmw. 79 AD3d 1079. 915 NYS2d 591 12d Dept 201 O]). Additiona lly, "uncontradicted 
facts are deemed admitted .. (Tortorello v Carlin, 260 AD2d 20 1, 206, 688 YS2d 64 (1st Dept 1999) 
[internal quotation marks and citations omitted]). 

Even when considered in the light most favorable to Bernadette. the opposing papers arc 
insufficient to raise any genuine question or fact requiring a trial on the merits or the plainti res claims for 
forec.:losure and sale (see Caputo 1• Citimortgage, In c. , 165 AD3d 748. 86 NYS3d 2 12 [2d Dept 2018j; 
Bn11k of N. Y. Mellon v Burke, 155 A03d 932, 64 NYS3d 114 f2d Dept 2017]~ Emigrant Mtge. Co., Jue. 
v Beckerman. I 05 AD3d 895, 964 NYS2d 548 [2d Dept 2013]). Bernadette's opposit ion papers are also 
insufficient to demDnstrate any bona lide defenses (see C PLR 3211 f e]: Wells Fargo Bank, N.A. 11 Soskil. 
155 A03d 923, 63 NYS3d 726 (2d Dept 20171; Rimbambito, LLCv l ee. 11 8 AD3d 690, 986 NYS2d 855 
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(2d Depl 2014 ]). Further, the aflirmation of counsel submitted in opposit ion to the motion is without 
probative value and insufficient to raise a criable issue of fact (see' Matter of Ziomek . 40 AD3d 774. 833 
. YS2d 906 [2d Dept 20071; see also US Natl. Bank Assn.'' Melton, 90 AD3d 742. 934 NYS2d 352 [2d 
Dept 20 I I)). 

The plaintiff is therefore awarded summary judgment in its favor against Bernadelle (see Federal 
Home Loan Mtge. Corp. v Karastatltis , 23 7 /\D2d 558. 655 NYS2d 631 [2d Dept 1997 1). The ans\..ver 
is stricken and the affirmative defenses asserted therein are dismissed with prejudice. 

The branch ol' the motion fo r an order amending the caption is granted (see CPLR I 024: Deutsclte 
Bank Natl. Trust Co. v Islar, 122 AD3d 566, 996 NYS2d 130 f2d Dcpc 20 141). The plainti ff also 
established the default in answering on the part of the defendants HUD and John Doe (see RP /\PL 132 l : 
HS BC Bank USA, N.A. v Alexander, 124 AD3d 838, 4 NYS3<l 47 r1d Dept 2015)). 

Because the plaintiff has been awarded summary judgment against Bernadette and it has 
cstahlished the default in answering by the remaining defendants. the plaintiff is entitled to an order 
appointing a referee to compute amounts due under the subject note and mortgage (see RP APL 1321: 
Green Tree Servicing, LLC '' Cary. I 06 A 0 3d 69 1, 965 NYS2d 51 l (2d Dept 2013-1). 

The proposed order of reference, as modified by the court, has been signed with this decision. 

Datt:d : /l-/ P-1i 
~~~~~--~~~~~~~~-

1 Ion. MICllAEL /\ . GJ\JDOS_ JR . .l.S.C. 

FINAL DISPOSITION X NON-FINAL DISPOSITIO N 
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