Cernich v Athene Holding Ltd.

2019 NY Slip Op 33513(U)

November 21, 2019

Supreme Court, New York County

Docket Number: 654688/2018

Judge: Andrea Masley

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York
State and local government sources, including the New
York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.




HMECED—NEW YORK _COONTY CLERK 117 126/ 2010 02: 19 PV “TNDEX NO. 654688/ 2018

NYSCEF DOC. NO. 108 , RECEI VED NYSCEF: 11/26/-2019

PR

SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. ANDREA MASLEY PART ~ IAS MOTION 48EFM
Justice _ S _

: X" INDEX NO. - 654688/2018
STEPHEN CERNICH - ,  MOTION DATE :

~ Plaintif, MOTION SEQ.NO. * 004
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MASLEY, J.:

The following e-filed documents listed by NYSCEF document number (Motion 004) 95, 96, 97, 98, 99
100, 101, 102, 103, 104, 105, 106 107

were read on th_is motion to/for : SEAL

Thev facts of this case are fully set out in this court’s deoision on motion sequence
number 002, but the court will provide a brief summary here (NYSCEF Doc. No. |
[NYSCEF] 92.) Pialntiff Stephen Cernich is a former offlcer and employee of defendant
Athene Holding Ltd. (Athene). (NYSCEF 46 at [ 2-4.) Cernich and Athene entered
into-a “global transaction” to resolve issues connected with Cernich’s departure. (/d.atf
9.) The'global trans.activon consists of a Separation Agreement and General Release
'(Separation Agreement) and a Repurchase Agreement, as well as “certain protective
covenant provisions set forth by share contracts that granted the shares subject to
repurchase.” (/d. at 79 8-9.) Athene subsequently commenced an action by i/vrit in
Bermuda against Cernich for violations of section 97 of the Compa!nies Act of 1981. (/d.‘
atq 22..) Cernich, in turn, filed this action against Athene to permanently enjoin the
‘Iitigation in Bermuda, and declare that any litigation must vproceed in'New York. (/d. at

39, 43, 55-58.)
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In motion sequence number 004, Athene moves to redact the Separation
Agreement insofar as it contains the prices at which Cernich purchased shares of

Athene. Athene also seeks to redact the Repurchaée Agreement to the extent it

- contéins‘the pfices at which Athene repurchased these _shares from Cernich, including

the total “Repurchase Payment’ and its components. Cernich does not oppose.'

Section 216.1(a) ofvthe Uniform Rules for Trial Courts empowers courts to seal
documents upon a w'ritten finding of good cause. It provides:

“(a) Except where otherwise provided by statute or rule, a court shall not.

enter an order in any action or proceeding sealing the court records,

whether in whole or in part, except upon a written finding of good cause,

. which shall specify the grounds thereof. In determining whether good

‘cause has been shown, the court shall consider the interests of the public

as well as the parties. Where it appears necessary or desirable, the court

may prescribe appropriate notice and an opportunity to be heard.

(b) For purposes of this rulé, ‘court reéords’ shall include all documents

and records of any nature filed with the clerk in connection with the action.

Documents obtained through disclosure and not filed with the clerk shall |

remain subject to protective orders as set forth in CPLR 3103 (a).”

Judiciary Law § 4 provides that judicial proceedings shall be public. “The public
needs to kh_ow that all who seek the court’s protection will be treated evenhandedly,”
and “[t]here is an important societal interest in conducting any court proceeding in an
open forum” (Baidzar Arkun v Farman-Farma, 2006 NY Slip Op 30724[U],*2 [Sup Ct, NY
County 2006] [citation bmitted]). The public right of access, howevér, is not absolute
(see Danco Lab, Ltd.. v Chemical Works of Gedeon Richter, Ltd., 274 AD2d 1, 8 [1st
Dept 2000]). |

The “party seeking to seal court records bears the burden of demonstrating

compelling circumstances to justify restricting public access” to the documents

(Mosallem VBerenson, 76 AD3d 345, 348-349 [1st Dept 2010] [citations omitted]). The
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movant m_dst demonetrategood cause to seal records under Rule § 216.1 by 'submi.tti'ng '
“an affidavit from a person with knowledge explaining why the file or certain documents |
should be sealed”.(Grande Prairie Energy LLC vA/stom,Power{' Inc., 2004 NY Sl.ip_ Op
51156 [U], *2 [Sup Ct NY County 2004]). Good cause must “reet"on a sound basis or
Iegltlmate need to take JUdICIal actlon” (Danco Labs., 274 AD2d at 9). Agreements to
seal are insufficient as such agreements do not establish “good cause” (MB/A Ins. Corp.
v Countrywide Home Loans, Inc., 2012 NY Slip Op 33147[U], * 9 [Sup Ct, NY County
2012)). | |
In the business context, courts have sealed records where trade secrets are .
~ involved or where the discloSure of documents “could threaten a business’s competitive
‘advantage.” (Mosallem, 76 AD3d at 350-351 [citations omitted]). Additionally, the First
Department has affirmed the sealing of records concerning financial i_nformation where
there has not been a showmg of relevant publlc interest in disclosure of the flnancmg
(see Dawson v Wh/te & Case, 184 AD2d 246, 247 [1st Dept 1992] ) For lnstance in
Dawson v White & Case, the First Department stated that the plaintiff appellant failed to
show “any legitimate public concern, as opposed to mere cdriosity, to counter-balance
the inte'rest of defendant’s partners and clients in keeping their financtal arrangement
pri_vate.” .(/d. [internal quotation marks and citation omitted]).

Here,‘Athene nas demonstrated geod cause to redact the Separation Agreement
and Repurchase Agreement to the extent they either contain the pricee at which Cernich
purchased ehares of Athene or the price's at which Athene repurchased tnese shares .‘
from Cernich, including the total “Rep}urchase Payment” and its components. There is
no showing of any Iegitivmate public concern to cod_nter—balance the 'interest of the
parties in keeping thetr financial arrangement private. (Dawson, 184 AD2d at 247.)
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Indeed, no member of tHe press ot public attended the argument of this motion which
was publicly posted. Moreover, disclosure of this pricing information could threatenl
Athene’s corﬁpetitive advantage. Pursuant to; and in accordance with, Rule 216, having
determined that good caxus‘e exists fer the redacting of the Separation Agreement and
Repurchase Agreement as detailed in this decision, and the gr0unds having been
specified, it is now accordingly,

- ORDERED that the motion is granted to the eXtent that Athene shall redact aIl.
references to pricing irtfotrhation as directed by thisvde.cision from.the Separation
Agreement and Reputchase Ag;ureement' and it is further _ |
| ORDERED that the County Clerk upon service to him of this order shall seal .
NYSCEF Doc. Nos 100, 101, 102, and 103, but unseal NYSCEF Doc. Nos 98 and 99;
and it is further

OR.DERED that until further order ef the court, the County Clerk shall deny
access to the unredacted documents to anyone (othet thae the staff of the County Clerk
or the court) except for counsel of reeord for any party to thie case, a perty, and any
representatlve of counsel of record for a party upon presentatlon to the County Clerk of
written authorization from the counsel; and itis further ,

ORDERED that this order does not authorize seall or edactlng for purposes of
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