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Short Form Order 

NEW YORK SUPREME COURT - QUEENS COUNTY 

Present: Honorable RICHARD G. LATIN 
Justice 

----------------------------------------------------------------)( 
JOANNA LEC HOWICZ and WOJCJEC H 
LECHOWICZ, 

Plaintiffs. 
-against-

MEADOW COURT CONDOMTN IUM and BOARD 
OF MANAGERS OF MEADOW COURT 
CO DOMINIUM, et al., 

Defendants. 
----------------------------------------------------------------)( 

IA PART 40 

Index o.: 703 171 /17 
Motion Date: 8/1 /19 
Motion Cal. No.: 16 
Motion Seq. No.: 2 

FILED 

OCT I 8 2019 

COUNTY CLERK 
QUEENS COUNTY 

The following numbered papers read on this mot ion by defendants for summary judgment. 

PAPERS 

Notice of Mot ion-Affidav its-Exhibits ......... .. ....... ... ..... ........ .... ... .. ... .... .. . 
Affinn ation in Opposition-Affidavi ts-Exhibi ts .. ......... . ... . .. ... .. . .. .... ... . 
Rep lying ...... .. .... ... .. . .............. . ..... . ......... . .... .... ..... . ..... . . .. .. . 

UMBERED 

I - 7 
8 - 9 
I 0 - 12 

1 of s 

Upon the fo regoing c ited pape rs, it is ordered that the motion by defendants for 
summary judgment pursuant to CPLR 32 12, is determined as fo ll ows: 

Pla intiff, Joanna Lechowicz (Pl aintiff-Wife), commenced the instant action to 
recover for inj uries she all eged ly sustained , on March 10. 20 14 at approxi mate ly 6:25 
a.m .. when she s lipped and fe ll on snow and/or ice on the s idewalk abutting 130 
Pondfi eld Road, Bronxville, NY, at o r near the property line of 12 Meadow Avenue. 
Bronxvil le. Y. Pl ainti ff, Wojcjec h Lechowicz (P lain ti ff- Husband; co ll ecti ve ly: 
Pla inti ffs) , seeks damages for the a lleged loss of conso rtium arising from Pl ainti ff­
Wife ' s accident and injuri es. 

Defendants now see k summary j udgment di smiss ing the compla int on the ground 
that, inter alia, the '"s torm in progress" rul e applies. 

The proponent of a summary judgment motion has the initia l burden o f 
estab lishing entitl ement to judgment as a matter of law, submitt ing ev idence in 
admi ss ib le form demonstratin g the absence of any tri able issues of fac t (see Giufft·ida 1•. 

Ci tibank Corp .. I 00 N Y2d 72 [2003 ]; see also Alvarez v. Prospect Hosp .. 68 NY2d 320 
[ 1986]) . On ly when the movant sati s fie s its prim a facie burden wi 11 the burden shi ft to 
the opponent "to lay bare hi s or her proof and demonstrate the ex istence o f tri able 
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issues of fact .. (All'are :: , 68 Y2d at 324; see also Zuckerman "City of NeH' fork . 49 
NY2d 557 [ 1980]; Chance v. Felder, 33 AD3d 645, 645-46 [2d Dept 2006]). Thus, 
where the movant fa il s to meet thi s initial burden, summary judgment must be denied 
regardless of the sufficie ncy of the opposing papers (see Voss \'. ether/ands Ins . Co., 
22 NY3d 728, 734 [2014)) . 

A defendant properly owner moving for summary judgment in an ac tion 
predicated upon th e presence o f snow and/or ice has the initi al burden o r estab li shing 
prima fac ie that it ne ither created the snowy or icy condi tion that all egedl y caused the 
plaintiff to fa ll nor had ac tua l o r constructi ve notice of such condition (see Eli::ee v. 
VillaKe of Amityville. 172 AD3 d 1004. 1004 [2d Dept 20 19]: Ryan v. Beacon Ifill 
Estates Cooperati\1e. Inc . . 170 AD3d 1215. 1215 [2d Dept 20 19]; Blair v. Loduca. 164 
AD3d 637, 638-39 [2d Dept 20 18 1). This burden may be sa ti s fi ed by o fferin g ev idence 
that there was a storm in progress at the time of the subject acc ident (id) . If the 
defendant meets this initial burden, then the burden shifts to the plaintiff to ra ise a 
triab le issue of fact as to whether the injured pl ainti ffs fall was caused by something 
other than precipitation from the storm in progress (id.). 

--u nder the so-cal led 'storm in progress ' ru le, a property owner will no t be held 
responsible fo r acc idents occu rrin g as a resu lt o f the acc umulati on of snow and ice on 
its premises until an adequate peri od of time has passed fo llowing the cessati on of the 
storm to a ll ow the owner an opportunity to ameliorate the hazards caused by the storm" 
(A lien \'. Nell' York City Transit Authority, 172 A D3d 1285, 1286 [2d Dept 20 19], 
quot ing Marchese \'. Skenderi , 51 /\ D3d 642, 642 [2d Dept 2008] [internal quotation 
marks omitted]: Amato v. Brookhaven Professional Park limited Partnership. 162 AD3d 
620. 620 [2d Dept 20 18]: Brandimarte '" liat Holding Corp., 158 AD3d 664. 665 (2d Dept 
20 181; De Chica v. Saldana, 153 AD3d 782, 782 (2d Dept 20 17]; Bradshall' v. PEL 300 
Associates . 152 AD3d 635, 636 [2d Dept 2017]; De Monte '" Chestnut Oaks at Chappaque. 
134 /\D3d 662. 664 f2d Dept 2015]). 

In support of thi s motion, Defendants submi t. inte r alia. the transcript o r 
Pla intiff-Wire·s examination befo re tri al (E BT), the transcript of Defendan ts' witness 
Harrin K. Pl atzner 's EBT, and the a ffida vit of Howard Altschul e, a Certi fied Consult ing 
Meteoro logis t. coupled with the c lim atological records and data he re lied on. 

Pl aintiff-Wi fe testified, in relevant part, that at the time of the accident. it was 
not ra ining or snowi ng. and there was no precipitation fa lling. Pla intiff-W ife also 
testified that al the time of the accident, there was snow piled nex t to the sidewa lk 
towards the premi ses on her ri ght -side. Plain ti ff-Wife testified that she did not see the 
ice prior to her accident. everthe less , she averred that after the acciden t she observed 
a clear puddle-like ice patch that extended f'rom the curb on her left -side all the way to 
the snow pile on her right-side. he furt her described the patch of ice to be wider 
towards her right-side and narrowed as it went towards her left -s ide (the curb) . 
Pla intiff-Wire also testified that there was no sa lt or sand over the ice patch , and that it 
felt we t to the touch. 

[* 2]



FILED: QUEENS COUNTY CLERK 10/18/2019 11:03 AM INDEX NO. 703171/2017

NYSCEF DOC. NO. 62 RECEIVED NYSCEF: 10/18/2019

3 of 5

3 of 5 

Harrin K. Pl atzner, an employee of defendant Platzner Inte rnational Group, LTD. 
(Platzner LTD), tes ti fied that at the time of the acc ident Platnzer LTD was, and is 
current ly, the managing agent for de fendant Meadow Court Condomi nium (Defendant­
MCC). Mr. Platzner aver red that as the managing agent, Platzne r LTD mostly provided 
supervisory services. Mr. Platzner ex plained that Pl atzner LTD is an agent o f defendant 
the Board of Managers of Meadow Court Condominium (Defendan t-Board). and 
executes the instructions prov ided by Defendant-Board. Mr. Platzner testified that 
Defendant-MCC was respo ns ibl e for the remova l of ice and snow from the sidewa lk . 
Mr. Pl atzner averred that he would inspect the premi ses during the wi nter, however, he 
would not make a note of an icy or snowy cond ition, as he or someone e lse would 
resolve the issue immed iate ly. onetheless , he test ified that the removal of ice and/or 
snow from the sidewalk would ultimately be the responsibi li ty of Defcndant-MCC's 
empl oyee, Robinson Lugo, the full-time superintendent resident on the prem ises. Mr. 
Platzner also testified that, in effec t. that no one could have observed ice where the 
acc ident occurred. as he has never seen ice in that spot. He further tcsti fied that .. we 
almost [em phas ize added] always place [the snow] to the left side:· therefore . there 
were no piles of snow to Pla inti ff-Wi fe ·s right-side . otably. Mr. Platzner had no 
personal knowledge o f when the sidewalk was last inspected or what it looked like 
within a reasonable time pri or, during or a lt er the subject accident. 

Defendants' meteorologis t opined that no precipitation fe ll on March 3th and 9th 
o f 20 14, and that air temperatures were above freezing from approx imate ly 7:05 a. m. o n 
March 8, 20 14 thro ugh and after the time of the acc ident on March 10, 20 14. 

evertheless. Mr. Altschule· s affidavi t reveals that there was half-an-inch of res idual 
ice and/or snow on both March 3th and 9th of 2014. Regardless. Mr. Altschul e 
concl uded that a snow storm was in progrc s when the subj ect acc ident occurred. and 
that the storm produced a li ght coating of slippery wet snow. 

The Court notes that Defendants presented evidence that there was a storm in 
progress when Plaintiff-Wife s lipped and fe ll (id.). onethe less, the Court finds that 
Defendants failed to meet their prim a facie burden demonstrating th at they neither 
created nor had actual or constructive noti ce of the icy condition that alleged ly caused 
Plain tiff to fa ll (see El i::ee , 172 AD3d at I 005; Isabel v. New York City I lousing 
Authority , 171 AD3d 7 14, 714-1 5 [2d Dept 20 19]; Ry an, 170 AD3d at 12 16; Rodrig ue:: 
v. New York City Housing Authority, 169 A D3d 94 7, 948 [2d Dept 20 19]; Blair, 164 
AD3d at 639; Pankratov v. 2935 OP. LLC, 160 AD3d 757 , 758-59 f2d Dept 20 18) : 
Gervasi v. Blagojevic, 158 AD3d 6 13, 6 14 l2d Dept 20 18]; Burniston v. Ranric 
En terprises Corp . , 134 AD3d 973, 974 [2d Dept 20 15] : Gyokchyan v. C ity <~f'New York, 
106 A D3d 780, 782 [2d Dept 20 13 ]). 

Moreover. Defendants · own submis ions. espec ia lly Pla inti ff-Wire·s EBT and 
their expen·s affidav it , raised a triab le issue of fact as to whethe r Plaintiff-Wife s lipped 
and fe ll on o ld snow and/or ice that was a product of a prior sto rm , as opposed to 
precipitation from the storm in progress, and as to whether Defendants had constructi ve 
not ice of the preexisting condition (id.). 
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The Court furth er notes Defendants' argument that they did not have a duty to 
remove the subject ice at the time of the acciden t pursuant to The Vi llage of Bronxv ille 
Code, Artic le 111 § 260- 12 4(C) (Code), and that such Code does not impo e tort 
li ab ility upon Defendant s, is also insufficient to establish their prima facie burden. 
Defendants rel y on Palka v. Village of Ossininx. a s lip-and- fa ll ac ti on related to ice 
and/or snow on the sidewa lk , which involved a si milar village code; however, the 
instant action is di stingui shab le from said case ( 120 AD3d 64 1 [2d Dept 20 14]). In 
Palka , the plaintiffs did not al lege that the defendants created the icy conditi on, but 
rather alleged that they were negli gent in fai ling to remove snow and ice from the 
sidewalk (id. at 642). Here, in contrast, Pl ainti ffs alleged that Defendants created the 
icy condition, and that Defendants undertook snow and ice remova l e ffort s which made 
the naturally occurring conditions more hazardous (id.). While Defendants establi shed 
that sec tion 260-12 o f the Village of Bronxv ille Code did not impose tort liability upon 
them for a fa ilure to remove snow and ice from the sidewalk, they fa il ed to demonstrate 
that they did not create the icy condition through the ir snow and ice removal efforts 
(id.) . 

While the Court finds that summary judgment must be denied regardl ess of the 
suffici ency of the opposing papers, it nevertheless finds that Plaintiffs raised a triabl e 
iss ue of fact (see Voss, 22 NY3d at 734). 

In oppos ition , Plaintiffs submit , inter a li a, the EBT transcript of nonparty 
witness. Sargent Watson Morgan, coupled with his relevant business records. and the 
affidav it of George Wright, a Certifi ed Con ulting Meteorol ogist, coupled with the 
climatological records and data he rel ied on. 

Sargent Morgan testifi ed. inter alia, that upon arriving to the scene of the 
acc ident , he observed a large patch o f clear ha rd ice, which he be lieved caused 
Plaintiff-Wife·s fall. Sargent Morgan furthe r testified that the patch of ice was the 
width of the sidewalk, however, it na rrowed as it went towards the curb. As part of his 
business records, he drew the patch o f ice and Pla intiff-Wife on a diag ram . Sargent 
Morgan also testified that there was no sign o f sand or sa lt on the ice patch . Such 
testimony demonstrates that the patch of ice , which alleged ly caused Plaintiff-Wife to 
s lip and fa ll, was vis ible at the time of the acc ident and not black ice as Defendants 
contend. Moreover, several times throughou t the EBT, Sargent Morgan was asked 
about the weather at the time of the subj ec t acc ident, and he consisten tl y testified that 
the weather was c lear and that there had been no snow or precipitation that ni ght before 
or at the ti me of the acc ident. Sargent Morga n also produced hi s da ily act ivi ty log for 
the date of the acc ident , which references the wea ther conditions as being c lear. 

Like Defendants· meteorologist. Pl ainti ffs' expert. Mr. Wright , opined that no 
precipitation fe ll on March g •h and 9111 of20 14. However. Pl aintiffs · expert opined that 
the temperature fluctuated above and below free zing fro m March I . 20 14 through and 
a ft er the time of the accident on March I 0, 20 14. Mr. Wri ght opi ned that the prolonged 
peri od of melting and re freezing that occurred during March 1-9, 20 14. produced a 
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buildup of thick ice on the subject sidewalk where Pl ainti ff-Wi fe slipped and fe ll. Mr. 
Wright notes that on March 10, 2014, between approx imately 4: 30 a .m. and 5:45 a.m., 
there was merely a trace of snowfal l, i .e., less than one-tenth of an inch, which 
produced white crysta llized snowflakes, but did not produce ice. Fu rthermore, Mr. 
Wright opined that Pla intiff-Wife s lipped and fel l on ice that fo rmed pr ior to the 
acc ident and was prese nt on the subject sidewalk for more than 2 1 hours before her 
accident. Finally, Mr . Wright explained that the patch of ice could have felt wet, 
because a portion of the ice had melted. 

The Co urt find s that Plaintiffs raised a triable issue of fac t as the whether the 
accident was caused by the snow and /or ice that ex isted prior to the storm , as opposed 
to the precipitation from the storm in progress , and whe ther Defendants had 
construct ive notice of the all eged preexi sting conditi on (see Elizee , 172 AD3d at I 005: 
l.rnhe/, 171 AD3d at 71 4-1 5; Ryan, 170 AD3d at 12 16; Rodriguez, 169 AD3d at 948; 
Bla ir, 164 AD3 d at 639; Pankratov , 160 AD3d at 758-59; Gervasi , 158 AD3d at 6 14; 
Burnis ton, 134 AD3d at 974; Gyokchy an, I 06 AD3d at 782) . 

Therefore, the Court find s that Defendants fa iled to establ ish, pr ima facie , its 
ent itlement to judgment as a matter of law. 

Accord ingly, Defendants' motion fo r summary judgment is den ied. 

Th is constitutes the decision and order of the Court. 

Dated: October 2, 20 19 

FILED 

COUNT'< CLERK 
QUEENS COUNTY 
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