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The following e-filed documents hsted by NYSCEF document number (Motlon 004) 63, 64, 65, 66 67,
68,69, 70,71,74,75,76,77,79 . ;

were read on this motion to/for : : JUDGMENT - SUMMARY

The motion byvplaintiff for partial summary judgment on its Labor Law §§ 240(l) and

241(6) claims is granted.v )

Background

This Labor Law case arises out of plaintiff’s work as a painter at a property located at 5 ,. _—

West 102™ Street in Manhattan Plaintiff was ass1gned to paint the exterlor of the bu1ld1ng
above the s1dewalk shed. Pla1nt1ff claims he was given 2 a s1ngle extens1on ladder w1th wh1ch to

perform his work. Plaintlff ar'gues that he re51sted workrng w1th this ladder because a coworker
had previously used this ladder and broken hlS nose after fallmg off of it. He clalms l‘llS requests

were rejected and he used the ladder Pla1nt1ff fell when the ladder suddenly moved and slipped;

he maintains that ladder was unsafe because it did not have cleats or footmgs. He also insists he

was not glven anything with wh1ch he could tie off the ladder SR - | | - , -
In oppos1t10n defendant argues that pla1nt1ff was the sole prox1mate cause of his ac01dent

because he did not tie off the- ladder Defendant explains that pla1nt1ff was prov1ded with a ladder
F | ’
151861/2017 PENALOZA, RAFAEL vs. ADEIA ASSOCIATES ' ' . " Pagetof5
Motion No. 004 o o : o o
X

,1df5- Lo



["ETED._NEW YORK _COUNTY CLERK 12/ 06/ 2019 11:43 AN I NDEX NO. 1

NYSCEF DOC. NO. 81 B » - RECEI VED NYSCEF:

and that it was plaintiff who placed the ladder in order to complete his assigned painting task.
- Defendant also argues that plaintiff failed to establish that the ladder lacked cleats and

improperly relies on uncorroborated deposition testimony. It urges the Court to ignore the

photographs submitted by plaintiff in support of his motion. Defendant emphasizes that plaintiff

never asked for a rope with wnich he could tie off the ladder.
Discussion o

To be entitled to the remedy of summary judgment the moving party “must make a
prima facie showmg‘ of entitlement to Judgment as a matter of 1aw tendering sufficient ev1dence
to demonstrate the absence of any material issues of fact from the case” (Wznegrad v New York
Univ. Med. Ctr., 64 NY2d 851 853, 487 NYS2d 316 [1985]) The failure to make such a prima
facie showing requlres‘demal of the motion, regardless of the sufficiency of any opposing papers
(id.). When deciding a summary judgment motion, the court views the alleged facts in the light
most favorable to the non-moving party (Sosa v 46th St. Dev. LLC, 101 AD3d 490, 492, 955
NYS2d 589 [1st Dept 2012]). \‘

Once a movant meets its initial burden, the burden shifts to the opponent, who must then

51861/ 2017

12/ 06/ 2019

produce sufficient evidence to establish the existence of a triable issue of fact (Zuckerman v City:

of New York, 49 NY2d 557, 560, 427 NYS2d 595 [1980]). The court’s task in deciding a
summary judgment motion is to determine whether there are bonafide issues of fact and not to
delve into or resolve issues of credibility (Vega v Restani Constr. Corp., 18 NY3d 499, 505, 942

NYS2d 13 [2012]). If the cou;t' is unsure whether a triable issue of fact exists, or can reasonably

conclude that fact is arguable, the motion must be denied (Tronlone v Lac d'Amiante Du Quebec,

Ltee, 297 AD2d 528, 528-29, 747 NYS2d 79 [1st Dept 2002], affd 99 NY2d 647, 760 NYS2d 96

[2003]).
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Labor Law § 240(1)

“Labor Law § 240(15, often called the ‘scaffold law," provides thaf all contractors and
owners . .. shall furnish or erect, or c'ause to be furnished'or erected . . . scaffolding, hoists, stays,
ladders slings, hangers blocks }aulleys braees irons, ropes, and other devices which shall be so"
constructed placed and operated as to give proper protectlon to construction workers employed
.on the premises” (Ross v Curtzs-Palmer Hydro-Elec. Co 81 NY2d 494, 499 500 601 NYSZd
49 [1993] [internal citations omltted]). “Labor Law § 240(}) was deSIgned to prevent those types
of accidents in which the scafi‘old, hoist, stay, ladder or other protective device proved |
inadequate to shield the injured :Worker from harm directly flowing from the application of the
force of gravity to an object or person” (id. at 501). | |

“[L]iability [under Labor Law § 240(1)] is contingent on a statu'rory violation and
proximate cause . . . violation of the statute alone is not enough” (Blake v Neighborhpbd Hoirs.

. Servs. of NY City, 1 N'Y3d 280, 287, 771 NYS2d 484 [2003)). |

Here, the C.ourt grantsiéthe motion because plaintiff was working on a ladder when it

slipped and .caused plaintiff te fall. That account is ‘undispu-ted and defendant’s claim that |
L. plaintiff was the sole proxirnate cause of his‘ accident is insufficient to raise an issue of fact (see

Nietov CLDN NY LLC, i70, AD3d 431, 93 NYS3d 553 (Mem), [1st Dept 2019] [granting
plaintiff summary judgment and rejecting argument that plaintiff was the sole preximate causeof
his accident.where plaintii'f feil offa iadder after trying to maneuver himself while installing a
light]). Just asin Nieto, it does not matfer that plaintiff' was the ene who placed the ladder in a
particular location. Mor‘eo_veé, defendant provided no evidence that it offered a rope to plaintiff;
in other words, this is not a ea:se where plaintiff was offered a safety devi:e and rejected it.
Rather, defendant attempts fo shift its burden to provide safe erluipmenf to vi'orkers by asserting
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that plaintiff should have asked for rope to tie off the ladder. That does not_create an issue of
fact with respect to whether plaintiff was the sole proximate caus_e of his accident._
© Labor Law § 241(6) | | - |
“The duty to comply wlth the Cornm1s51oner S safety rules wh1ch are set out in the
~ Industrial Code (12 NYCRR) is nondelegable In order to support a cla1m under SCCthl‘l 241(6)
. the partlcular provision rehed upon by a pla1nt1ff must mandate comphance w1th concrete )
spe01ﬁcat10ns and not srmply 'declare general safety standards or reiterate common-law |
' principles” (Misicki v Caradonna 12NY3d 511, 515, 882 NYSZd 375 [2009]) “The regulation
must also be appllcable to. the&facts and be the prox1mate cause of the plalntlft’s injury” (Buckley
" v Columbia Grammar and Pr-éparatory, 44 AD3d 263,271, 841 NYS2d 249 [lst- Dept 2007]).

Pla1nt1ff also moves for summary judgment on its Labor Law § 241(6) cla1m Pla1nt1ff . s

cites to Section 23- 1 21 (b)(3)(1v) of the Industrial Code which prov1des that “All ladders shall be
: maintained in good cond1t1on.;; A ladder shall not be used 1f anyv of the follo_yv1ng conditions exist:
.. If it has any flaw or defect of rnaterial that rnay cause -ladder failure.”

Plaintiff maintains that the ladder shpped because it lacked cleats and defendant offers
nothing substantlve to contradlct thls assertion. Defendant does not cite ev1dence demonstratlng
that the ladder had cleats or was free from defects Nor does defendant assert that the lack of
cleats was not a proximate cause of the injury. Instead defendant clalms pla1nt1ff has not met his
burden to show a Vlolatlon of thls Industr1al Code sectlon Settlng a51de the photographs

3 plaintiff claims he did not want to use the ladder because it lacked the footings and that he told a
supervisor about it (NYSCEF Doc. No. 68 at 60- 61) Plalntlff need not have an expert examine

the ladder to observe that it was missing footlngs espemally where that cla1m is undlsputed
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Accordingly, it is hereby
ORDERED that the motion by plalntlff for summary Judgment on its Labor Law §§
240(1) and 241(6) claims agalnst defendant is granted
Next Conference: February 11, 2020 at 2:15 p.m. The Court observes that plaintiff’s

Labor Law § 200 claim remains.

[ 215 17
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‘ DATE _ : ARLENE P. BLUTH, J.S.C.
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