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' Justice o
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MOTION SEQ. NO. 001
133W 145 LLC, - : L ~ - DECISION + ORDER ON
MOTION
Defendant. »
X

A

_ The following e-filed documents listed by NYSCEF document number (Motion 001)6 7,8, 9, 10 11, 12,
13, 14, 15 :

were read on this motion to/for ' ' ~ DISCOVERY -

This personal injury/negligence action arises out of plainti_ff Tiffany Pruden’s alleged slip
and fall on the staircase of a building owned by defendant 133 _W 145 LLC. Defendant now -
moves, pursuant to CPLR 3 126, for an order striking plaintiff’ s complaint for failure to provide
discovery, along W1th an order precluding plamtlff from offering any ev1dence at trial in support
of the instant claims. In the alternative, pursuant to CPLR 3043 and 3124 defendant is seekmg
to compel plamtiff to provide full and complete responses to defendant’s discovery demands
within 10 days. Defendztnt is further seeking the costs associated with this motion.' |

Plaintiff commenced this action by filing a summons and complaint on March 21, 2019.
Defendant :served its answer and discovery demands on June 10, 201 9. Inthe 'dcmands,
defendant requested a verified bill of particulars, Medicare/lvledicaid information and document
production among other demands. Pursuant to a letter dated August 7, 2019, defendant stated
that it was makmg a “good faith attempt” to obtain outstandlng d1scovery from plalntiff

NYSCEF Doc. No. 13.° 5

152991/2019 PRUDEN, TIFFANY vs. 133W 145 LLC : ' Page 1 of 4
Motion No. 001 '

-1 of 4



06/ 2010 11.20 AM ﬁ\u:x NO. 1529917 2019

NYSCEF DCﬁ NO. 18 , . . ' . "RECEI VED NYSCEF: 12/ 06/-2019

Defendant filed and served the instant motion on August 30, 2019. The record indicatés
that, on September 30, 2019,vplaintiff requested a preliminary conference and submitted a bill of

particulars. See NYSCEF Doc. Nos. 16, 17. In the request for a pteliminary conférencé, counsel

for plaintiff affirmed the following: “Plaintiff(s) has attempted to condﬁct disc_overy in good

faith, but despite these attempts, discove;ry has not béep cémpleted.” NYSCEF Doc. No. 16,
Tanenbaum affirmation, § 5. A preliminary ,conferen-cevi.s scheduled on Decerhber 17, 2(319".
Pursuant to CPLR 3 126,'coi1_rts have discretion to impose varioﬁ_s .éanctibns for fatling to
comply with outstanding di'scovery.requests. These may include rt1aking an order “prohibiting
the disobedient party . . . frotn producing in evidence desigtlated things or items; of testimony,” or -
making “an order striking out pleadmgs ? éPLR 3126 (2) and (3). “However 'public policy
favors the resolution of cases on the merits.” Stone A Zmoukhova 119 AD3d 928, 929 (2d Dept
2014). |
As a r'ésuit of plaintiff’s alleged failure to comply with discovery demands, defendant is -
seeking to preclude plaintiff from introducing any e_t/tdence at trial itl supp_ort of het claims} and is
also seeking dismissal, of the complaint.. “The striking of a party’s pleadings should not . . . be.
1mposed except in instances where the party seekmg dlsclosure demonstrates conclus1ve1y that

the failure to dlsclose was willful, contumac1ous or due to bad faith.” Hassan v Manhattan &

" Bronx Surface Tr. Operating Auth 286 AD2d 303, 304 (1st Dept 2001) Here, however, as

shown below, defendant has not “concluswely shown that the [plaintiff’s] actions were willful or
in bad faith.” Dauria v City of New York, 127 AD2d 459, 460 (1st Dept 198'7);-" The record

indicates that, shortly after defendant moved for the instant relief, plaintiff requested a
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compliance conference and e-ﬁled a bill of p.articulars.‘ Plaintiff acknoWle’dges the delay and
claims that she is atte_mpting to comply izvith any outstanding. discovery. . | -
Furthermore, there is no indication that plaintiff vfas repeatedly.served.wit_h discovery
demands or that the court issued an order related to discovery compliance. The parties are '
scheduled for a preliminary conference on December 17,2019. See eg Hassan v Manhattan & |
Bronx Surface Tr. Operaﬁ'ng Auth., 286 AD2d at 305 (“there is no evidence that defendants
-serveld plaintiffs with repeated demands for such a bill. . .. [T]here was no niotion practice at all
. prior to defendants’ motion to preclude and dismiss and there is no evidence of plaintiffs’ "faiiu\re -
or repeated failures to com:ply. with ontstanding court orders regardingidiscovery”). Accordingly,
for the reaso‘ns set forth above, in its discretion, the court denies defendant’s motion pursuant to
. CPLR 3126 and declines to impose any sanctions.
Pursuant to‘ CPLR 3124, “[i]f a person fails to respond to or.comply with any request, |
notice, interrogatory, demand, question or order under this article .. the party seeking
disclosure 4may move to coinpel compliance or a response ” In the alternative defendant is
seeking to have the court compel plamtlff to comply with the outstanding dlscovery requests
Citing CPLR 3043 “[blills of particulars in personal injury actlons defendant moved to
‘compel plaintiff to provide outstanding discovery. On a thotion brought pursuant to CPLR ‘3 124,
the burden is on the party seeking the disclosure to establish a basis for the-production sought.
Rodriguez v Goodman MD 2015 NY Slip Op 3 1412(U) *5 (Sup Ct, NY County 2015). As
noted, plaintiff did respond to the request for the verlﬁed bill of particulars. Accordingly, as

o defendant failed to satisfy its burden, its request for a motion to compel is denied.

! Although NYSCEF specified that the bill of particulars was filed on September 30, 2019, a
complete un-redacted version was unavailable for viewing. , :
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Defendant’s additional requeet for costs is also de'nied.\ Accordingly, it is’

ORDERED that 133 W 145 LLC s motion seeking to strike the complalnt to preclude
plalﬁtlff from offermg ev1dence or to compel plalntlff to fully respond to dlscovery demands is
denied in its entirety; and it is further - ' | o - ot

ORDERED that eounsel are directed to appear for a status conference in Room 307, 80

-

Centre Sfreet, New York,hNew York_, on December 17,2019, at 9.:30 AM.
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