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were read on this motion to/for o DISMISS

The motion forl'sumrr‘lary judgment by defendant is denied.
Backgrouhd |
o . * Plaintiff worked as a correctiens ofﬁcer at Lincoln Correctional'Faciltty (“Lincovln ) in
Manhattan. He claims that on September 24,2015, he was at L1ncoln when he-was hurt wh11e
‘riding the elevator. Plaintiff asserts that he entered the elevator on the ground floor and pressed
the button for the ninth floor. He maintains that as the elevator Went from the eighth floor to the
ninth floor, the elevatot' stop’hed, began to shake and it suddenly descended be_fore stoppirig
between:,the seventh and eighth floors. | | |
_ Plaintiff insists that he calle(t for help and Was stuck in the elevater for -a little over .an '
hour. He observed that the lights inside the elevator \I’vere on while he waited to be tescued and
the ninth-floor call button arici indicater light rentaihéd lit daring this time. | |
Defendant maintained the elevator' and moves for summary judgment. Slade argues that

the elevator malfunctioned because there was generator testing conducted'by Lincoln and that it
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had no notice about this testing.' D.efendant concludes that the loss bf po'wer. from the ggnerator
“testing caused thevissues de;sdribed by plaintiff. - | |

Defendant also aﬁabﬁes an affidavit fromvit_s expert, -vs;ho conclﬁdgs that “the incident was
cause [sic] solely due to the _abtions of Lincoln Corréctionél_ Facility” and that ‘;no féilﬁre to
rhaintain or repair the subject elevator by' Slade caused or contributed tp th1s incidént” (N YSCEF :
Doc. No. 44, 19 18, 19). Defendant.’.s expéﬂ ﬁoted that “‘The cause of the incident was solely
related toﬂ\: the loss of poWer to the elevator . . . due.to theb ;cesting of the emergency power
generators” (id. § 11). | | | |

Iﬁ opposition, plairitiff off¢rs.his own expert’s afﬁc:laivvit which conéludes that the incident
“was not causéd by a simvpie:,loss. df power but by some other elevatqr malfunc’tion that caused -
the .trlippi.ng of the fbpe,gfippjer and required a subséqu.entfreset” (N YSCEF Doc. N 0.9 22). “[I]t
is my opinion that there is no cqnclusivé proof of a bqildiﬁg—wide power failure” (id. 123).

, PléintifP s expéft ﬁoted “the fact that Mr. Ryan> (é technician f01f deferidant) had to restore'.pov'ver
to the eleya'toré aftgr Mr. Rivera was r,enﬁéved from the elevator car by Fire Department |
personnel can also be explained 'b'y the rescue Workers haying cut the power to prevent aﬁy
possible operation_ of the eleyatdrs while they wéfe tryi;lg to éxtréct _ﬁimf? v(zv'd. 1] 24).’

D_iscussion | ) ’ |

To be entit}ledv to the remedy of sufnmafy judgment; the moving party ‘v‘ml’ist makev a
prima facie showin.g of entitlement to jlidgméntA és’ a mattef of iaw, tendering sufficient e.vi‘dence.
to demonStfate the absence o:f ény matérial issﬁes of fact from thé.case” ('Winegracf v New York
Univ. Med. Ctr., 64 NY2d 851, 853, 487 NYSV2_d_'316 ['1 98'5]).4T>he failure t(; mak\e such a prima
facie showing requires denia{l of the motion, regardless of the sufficiency of any oppdsing papers

(id.). When deciding a summary judgment motién, the court views the alleged facts in the light
; ) e : _ ‘
. [ . )
i
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~most favorable to the non-moving party (Sosa v 46th St. Dev. LLC, 101 AD3d 490, 492, 955 a
NYS2d 589 [1st Dept 2012]). R | |
Once a movant meets its initial burden, the bdrdén shifts to the opponent, who must then
produce sufficient evidenceto establish the existence ofa triable issue of fact (Zuckerman v City
of New York, 49 NY2d 557, 560, 427 NYS2d 595 [1980]). The court’s task in decidi.ngra
summary judgment motion is to determine Whether tﬁere are bonaﬁde issues of fact and not to
delve into or resolve issues of credibility (Vega v Restani VCon‘sAtr.. 'Corp‘. , 18 NY3d 499,.505, 942
NYS2d 13 [2012]). If the cotlrt is unsure .whether atriable issue of fa_ct exists, or can reasonably -
conclude that fact is arguable, the motion must be denied (Tron_lone v Lac d'Amiante Du-Quebec,
Ltee, 297 AD2d 528, 528-29, 747- NYS2d 79 _.[lst Dept 2002']’ aﬁ‘d 99 NY?_d 647, 760 NYS2d 96
“In order to prevail on a neghgence claim, a plalntlff must demonstrate (1) a duty owed
by the defendant to the plamtlff 2)a breach thereof, and (3) 1nJury proxrmately resultmg R
therefrom” (Pasternack v Laboratory Corp. of Amerzca Holdmgs, 27 NY3d 817, 825,37 NYS3d
750 [2016]). ’
Here, there is. clearlyiéan issue of fact asto whether piaintiff’s alleged injuries arose fronr
an elevator malfunction oaused by defendant or from the loss of power caused by Lincoln’ s
. purported generator -testing. ‘While defendant rrflsists that it did not need to rliake any repairs to
the elevator after plaintiff was rescued, tlrat does not mean that the incident wassoleiy_ caused by . |
Lincoln. Plaintiff’s undisputed testimony is that the el_evator was 'near'lyf up to tIre ninth ‘ﬂoor
when it stopped for about 10-15 seconds and started shaking vbe‘fore dropping to the between. the |
seventh and eight ﬂoors. Plaintiff’s _er(pert corltends that accotmt (along Qith plaintiff s‘ assertion

that the call button light andlights in the elevator remained oﬁ) cannot be ascribed to a loss of
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power. Defendant’e reply essentially asks this Court to ignore plaintiff’s expert. Unfortunately,
the. Court cannot pick whlch expert it believes on a motlon for summary Judgment

Moreover as plalntrff points out in opposrtlon the testlmony from Mr Ryan (Slade s
elevator techmc1an) contains 1ncons1sten01es about defendant s theory that the accident was
caused exclusrvely by the generator testing (see NYSCEF Doc. No. 40 at 29-30, 38 [observrng
that no reason other than generator testing explained why the power was cut from the elevator
and then claiming that the power was on in the facility vyhen he arrived]). Plaintiff’s expert
insists that this assertion—that the power for the building was on but the main line power for the

. elevators was out; is inconsistent with a power failure stemming from a building-wide .

generator testing (NYSCEF Doc. No. 54,9 19). |

The Court also ob'ser:vv.es that there is no. evidence tfrom Lincoln about whether it was .
conducting generator testing on that day. That leaves both plaintif_f and defendant to make
educated guesses about the cause of the aecident._ Because they drsagree and‘offer substantive
explanations for tneir views on the cause of the accident,'_t.he Cour’_t _mus_t deny defendant’s
motion. |

Accordingly, it is hereby

ORDERED that the motion by defendant for summary judgment dismissing this case is ‘

Motion No. 002 - .

denied.
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