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NEW YORK SU PREM E COURT-------------- COUNTY OF BRONX 

JONATHAN MUNIZ, 

Plaintiff, 

-aga inst-

CHIMI E TI REALTY ASSOCIATES, INC. and 1755 
JARVIS, LLC, 

Defendants. 

The fo llowing papers numbered I to 3. 

Read on this Defendants· Motion lo Rt::sett le 

On Calendar of 10/ 16/ 19 

INDEX NUMBER: 2 1227/201 1 

Present: 

HO , ALISON Y. TUITT 

Justice 

otice of Motion - Exh ibits, Affi rmation _________ _ 

Affirmation in Opposition 2 

Reply Affirmation 3 

Upon the foregoing papers, defendants' motion to resett le is granted. The prior order of this 

Court, dated February 13, 20 19, is hereby resettled to read: 

Upon the foregoing papers, defendants' motion to set aside the jury verdict in this matter is 

granted in part and denied in part for the reason set forth herein. 

Jonathan Muniz, the 52 year old plai nt iff, a ll eges that on December 19, 20 I 0 he was caused to trip 

and fall on a raised area in the kitchen fl oor of hi s apartment wh ich was owned and managed by defendants. 

Plaintiff c laimed that they had complained to the defendants rega rdin g the condition of the kitchen floor but 

defendants fa iled to correct it. At tri al, plai ntiff estab lished that as a result of the acc ident, he sustained a 

fractured left tibia which required hospita lization and surgery. Plaintiff was discharged from the hospital to a 

rehab ilitation fac ility. It is undisputed that plaintiff signed himse lf out of the rehabilitation facility agai nst 
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med ica l advice. Within two weeks after hi s se lf-discharge, plai ntiff re-fractured hi s log and sustained an 

additional ankle fracture. Plaintiff had a host of medica l conditions unrelated to the accident including end stage 

renal fai lure requiring dialysis three ti mes per week, in sulin dependent diabetes and he was blind in the left eye. 

Plaintiff' s leg fa iled to properly heal and he is presently confined to a wheelchair. 

The case came to tria l before thi s Court on January 3 1, 2017 and ended on February 24, 2017. 

The jury returned a verdict in favor of plaintiff in the amount of $8,000,000; $3,000,000 for past pain and 

sufferi ng and $5,000,000 for future pain and suffe ri ng ( 15 yea rs/$333 ,333.33 per). Defendants now move thi s 

Court seek ing to set aside the verdict argu ing that the overwhelming and un controverted ev idence showed that 

plainti ff was responsible fo r hi s most serious inju ries because he disregarded medica l adv ice and signed himself 

ou t of rehabi litation fac ility. Defendants seek to set as ide the verdi ct as aga inst the weight of the ev idence and as 

excess ive. 

Pursuant to C. P.L.R. §4404(a), the Court may set aside a j ury verdict and direct judgment entered 

in favor of a party entitled to judgment as a matter of law. However, a court may grant judgment 

notwi thstanding the-verdict only where there is simp ly no va lid line, of reasoning and perm issible inferences 

which could possibly lead rational men to the conclus ion reached by the jury. Cohen v. Hallmark Cards. 45 

.Y.2d 493 ( 1978). A verdict may be set aside as agai nst the weight of the evidence only where "the jury could 

not have reached its verdi ct on any fa ir interpretation of the ev idence ." McDermott v. Coffee Beanery. Ltd ., 777 

.Y.S.2d 103 (l s1 Dept. 2004); Cardoza v. City ofNew York, 29 .Y.S.3d 330 (Js1 Dept. 20 16). "In the absence 

of indications that substantial justice had not been done, a successful li tiga nt is enti tled to the benefit of a 

favorab le jury verdi ct", and a court may not employ its discreti on merely because it disagrees with a verdict 

(McDermott v. Coffee Beanery, 9 AD3d 195 , 2006 ( I si Dept. 2004)) as such practi ce would "un necessarily 

interfere with the fact findin g functio n of a j ury to a degree that amounts to an usu rpation of the jury's du ty". 

Pena v. ew York City Transit Authoritv. 185 AD2d 794-5 ( 1s1 Dept. 1992). This is especially true in personal 

inj ury cases, which turn on confli cting testimony of expert witnesses. Fontana v. Kurian. 625 N.Y.S.2d 677 (3d 

Dept. 1995). A jury may accept or reject testimony in whole or in part, Mej ia v. JMM Autobahn, 767 N.Y.S.2d 

427 (I st Dept. 2003). 

Defendants' motion to set as ide the verd ict as against the weight of the evidence is denied. 

Contrary to defendants' contention, the ev idence adduced at trial was suffi cient to support the jury's verdict in 

plai ntiff's favo r. Spec ifica lly, defendants argued that the defect in the kitchen, the raised floor, was trivia l in 
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certa inl y put fo rth evidence showing that plaintiff was responsible for hi s subsequent injuries. 

Pla inti ff s evidence, however. was to the contrary, Plaintiffs expert and treating phys ician, Dr. 

Suecof di sputed the cla im that plaintiff was responsible for his subsequent injuries and presented ev idence that 

plain tiff s se lf-di scharge was not s ignifi cant because plaintiff was nearing di scharge when he signed himself 

out. On January 4, 2011 , under Medicare guidelines, plaintiff was getting close to di scharge. Plaintiff checked 

himse lf out on January 5, 2011 . Moreover, plaintiffs ev idence showed that at the time of hi s se lf-discharge, 

plaintiff was we ight bearin g as tolerated, and was go ing up and down stairs as part of his phys ical therapy at the 

rehabilita ti on faci lity, notwithstanding that he was ambulating with the use of a ro lling wa lker. There was no 

evidence in any o f the medica l records that pla intiff had been instructed not to wa lk after his di scharge. Indeed, 

the jury was speci fi ca lly asked on the Verd ict Sheet: "Question eight, did the plain tiff fa il to mitigate his 

damages by fa ili ng to fo llow medica l advice?" and they responded " o". Here, the j ury was presented with 

contradi cting medica l ev idence and found in pla inti ff s favor. There was suffic ient ev idence to support thi s 

findin g. 

Defendants' contention th at a mistrial is warranted is without meri t. Defe ndants argue that they 

are entitl ed to a mistri al because plaintiffs wife testifi ed that her husband had been abused by a male staffer of 

the rehab ilitati on faci li ty while the staffer was changing hi s diaper. There are no claims in thi s action regarding 

any abuse. Defendants' counsel promptly objected to the testimony and the objection was susta ined, the 

testimony was stricken from the record and the j ury was given a curati ve instruction, Speci fically, the Court 

instructed : 

Before we begin our next witness there was testimony that yo u heard whil e Mrs. Muni z was 
testify ing. There is no claim in thi s case that Mr. Muni z has an all eged abuse. Mrs. Muniz has no 
personal knowledge of any such all eged issues, and she should not have ... testifi ed about such a 
matter. You are totally to disregard any all egation of any all eged abuse of Mr., Muniz for any 
issue inc luding but not lim ited to Mr. Muniz's se lf di scharge from the Bronx Center aga inst 
medi ca l advice. So, that testimony should be stri cken from yo ur minds, okay 

The curative instruction was sufficient to address the improper testimony. 

With respect to the amount of verdict, the applicable standard of rev iew here is whether the 

awards de iate materia lly from what would be reasonable compensation fo r the injuries susta ined by plaintiff. 

See, Donlon v. Cit of ew York. 284 AD2d 13 ( I 51 Dept. 200 I). To determine whether an award dev iates 

materially fro m what wou ld be reasonable compensation, courts look to awards previous ly approved in s imilar 
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cases. Id . However, the exercise of the di scretion of a trial court over damage awards should be exercised 

sparingly. Shurgan v. Tedesco, 578 .Y.S.2d 658 (2d Dept. 1992) citing James v. Shanley. 423 N.Y.S.2d 3 12 

(3rd Dept. 1979). 

In the instant matter, the record supports a finding that plaintiff sustained a severe and permanent 

injury to hi s leg. However, the verdict is clearly excess ive in light of the evidence at tri al that plaintiff was 

permanently di sabled as a result of kidney fa il ure for years prior to the accident. He had also previously suffered 

the amputation of hi s ri ght toe due to di abetes, had impaired vi sion, was blind in hi s left eye, suffered from 

hypertension, heart di sease and was at end stage rena l fa ilure rece iving dialys is three ti mes a week. 

Based on thi s record, the jury's award of damages for past and future pa in and su fferin g is not supportable. In 

cases in vo lvi ng potentially more serious injuries in some significantl y younge r plaintiffs, th is Court was hard 

pressed to find a sustainable $8 million verdict which was awarded here. The Court considered the fol lowing 

cases for guidance. 

unez v. Jenkins. Supreme Court, Bronx County, a case with an $8,700,000 verdict on April 26 , 

2006 (later settled fo r insurance poli cy limits: $4,000,000) involved a plaintiff who sustained severe injuries as a 

result of 2,000 pounds of lumber fal ling on him, inc luding a fractured tibia, fibu la, pelvis and lumbar spine, as 

we ll as intern al injuries inc luding lacerated li ver. After a tri al lasting 19 days, the jury awa rded the plaintiff 

$8,700,000 which included only $55,200 fo r past pai n and suffering and $457.000 for future pain and sufferin g. 

In Lewis v. YCTA, Supreme Cou11, ew York County, March 3, 20 11 , 2011WL 1250182, the jury 

returned a verd ict of $6.5 million for past and future pain and suffering, less than the $8 million plaintiff 

here was awarded, for plaintiff, a 13 year old who sustained catastrophic injuries when his leg was run over by a 

bus, including a major degloving injury to his right lower leg, tearing off skin, muscle and tendons and exposing 

bones. He sustained a fracture of the ri ght dista l fibula, an avu lsion of the right di stal tibia and a fracture of the 

left ca lcaneus. He underwent eight operati ons with five fo r plastic surgery and three for hard ware imp lanted in 

hi s ank le. The surgeries inc luded the placement of pins and an externa l fi xator to hold the fractured fib ula in 

place, the placement of a permanent rod in the fibu la to align the bone fragments, the placement of a syndesmotic 

screw to realign the spac ing between the tibia and fibu la, and a surgery to harvest skin from hi s thigh to graft 

over the transp lanted muscle. The plastic surgeon harvested the rectus muscle from hi s abdomen to transplant onto 

hi s calf and the musc le grow back. 
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In We ll s v. Hudson Va lley Bus Co., Putnam County, ew York, January I, 2005 , the j ury 

returned a verdi ct for $5, 730,000, inc luding $1,800,000 fo r pas t pain and sufferi ng and $1,600,000 fo r future 

pain and sufferin g where plainti ff sustained mu ltiple fractures, includi ng a compress ion fracture at C-4,5, a 

fractured femur, a fractured tibia and fib ula and a fracture of the non-dominant humerus and a fracture to the 

nav icular bone in the foot. Plaintiff required multiple open reductions and interna l fi xa ti ons. Plaintiff attempted 

to return to her j ob but ultimately was unable to continue, 

In Fortuna v. Roth. Supreme Court, Suffolk County, January 31, 2014, the jury returned a 

compensatory pain & su ffering award or $4,000,000 for 24 yea r old plaintiff who sustained severe injuries as a 

resu lt of a motor vehicle accident. Plaintiff c la imed permanent impairment due to multiple significant inju ri es 

inc luding fractures or hi s ri gh t patella, tibia, fibula and fem ur; lumbar vertebrae fractures at leve ls L2, L4 and LS; 

a ri ght pe lvic fracture ; multiple fac ial fractures including fractures o f the ri ght zygo matic arch, righ t medial and 

lateral pterygo id plates, right max ill ary sinus and ri ght tempora l and sphenoid bones; a fractu red ri ght humerus 

requiring open reduction and internal fixati on surgery; multiple rib fractures resu lti ng in a lacerated spleen and 

left pneumothorax; ri ght frontal lobe contusions and subdural hemorrh age with sho rt-term memory loss, as we ll 

as loss of tee th and a fracture to the first digit di stal phalanx. 

In, Kovit v. Estate of Hal l urns, 763 .Y .S.2d 325 (2d Dept. 2003), rev 'd 01 7 other grounds, 4 

N.Y.3d 499 (2005), the Appellate Division reduced a verdict for past pain and sufferi ng from $5,000,000 to 

$2,000,000 and fo r future pain and suffering from $ 10,000,000 to $1 , 750,000 for plaintiff who suffered serious 

injuries which ultimately necessitated an above the knee amputation of hi s leg as the result of being pi nned 

between two vehicles. 

In, Hernandez v. Ten Ten Co .. 959 .Y.S.2d 128 ( ls1 Dept. 2013),jury award of$1,000.000 for 

past pain and suffering over 8 years, and $2, 166,666.67 for future pain and suffering over 25 .8 years, did not 

deviate materially from what was considered reasonable compensation where plaintiff sustained fractures to his 

tibia and fi bula, underwent leg surgery entailing installation of metal rod and screws in his leg, sustai ned back 

injuries, and suffered from reflex sympathetic dystrophy, complex regional pain syndrome, depression, sleep 

di sorder, and sexual dysfu nction. 

In Orel lano v. 29 East 37th Street Realty Corp., 772 .Y.S.2d 659 ( 151 Dept. 2004), damages 

awarded by jury of $2.5 million for past pain and suffering and $3 mill ion for futu re pain and suffering, was 
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excessive, and would be reduced to $3 75,000 fo r each of past and future pain and suffering; plaintiff suffered 

commi nuted fracture of the tibia and fibula that required several surgeries during a two-month hospital stay and 

resulted in partial permanent disabili ty to the 4 7-year old plaintiff. 

In Rodriguez v. New York City Housing Authority, 655 N.Y.S.2d 50 1 ( 151 Dept. 1997), jury award of 

$1, 192,502.25 was not excessive where plainti ff was missing a large porti on of her kneecap, had an atrophied 

right leg and severe limitations of motion requiring use of a walking cane, suffered from degenerative arthritis, was 

in constant pain. could not full y perform her job duties and would require two more surgeries. 

Based on the ev idence presented herein and in comparison to cases cited herein , the Court finds 

that plaintiffs verd ict is patent ly excess ive and must be reduced. The verdict is reduced fro m $3,000 000 to 

$750,000 fo r past pain and suffering and from $5,000,000 to $ 1,250,000 fo r future pain and suffering. 

Accordingly, defendants' motion to set aside the verdict is granted to the extent of sett ing as ide the verdict as 

excessive and di rect ing a new trial solely on the issue of past and future pain and sufferin g damages, unless 

plaintiff, within twenty (20) days after service upon his attorney of a copy hereof, with noti ce of entry thereon, 

consents to the entry of a judgment decreasing the amount awarded to the plai ntiff fo r past pain and suffering fro m 

$3,000,000 to $750,000 and decreasing the amount awarded to the plaintiff for future and suffe ring from 

$5,000,000 to $1,250,000, in which event the Clerk is directed to enter judgment with the verd ict as is amended 

and decreased. 

Regardi ng med ica l bi lls, during the tri al defendants' counsel objected to plaint iffs introducti on of 

medica l bills from Jacobi Hospita l and the Bronx Cente r fo r Rehab ilitation. It was agreed that the issue of the 

med ica l bil ls would be reso lved at a hearin g after the tri al to determine the amount of medical bi ll s that would 

be added to the final verdi ct. The Hearing was held on April 24, 20 17. The tota l billing from Jacobi Hospita l 

was $90,258.47 and the total from the Bronx Cen ter for Rehabilitation was $77,007.93. Thus, the total for both 

fac ilities is $ 167,266.40, Plaintiffs Medicare Secondary Payer Recovery Porta l Lien is in the amount of 

$181,665.68, As no deducti on was made fo r comparati ve neg ligence, the amount of $ 167,266.40 shou ld be 

added to the plaint iff's verdict. 
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The Court has considered defendants' remaining arguments and finds them unavailing. This 

constitutes the decision and Order of this Court, 

L~Tu1tt 

8 

[* 7]


