Onilude v City of New York

2019 NY Slip Op 33978(U)

January 8, 2019

Supreme Court, Bronx County

Docket Number: 309622/2009

Judge: Wilma Guzman

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York
State and local government sources, including the New
York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.




[* 1]

COUNTY OF BRONX

TOKUNBO ONILUDE,

~against- Present:
Hon, Wilma Guzman
Justice Supretne Court

THE CITY OF NEW YORK, JORGE CHICO, KEITH
KUCERAK and GREGORY HERNANDEZ,

Recitation, as required by CPLR 2219(a), of the papers considered in the review of this motion:

Notice of Motion, Affirmahon in Suppurg ,
Exhibits Thereto . Corsnsesssisr e i
Affirmation in Oppmitmn - ' 2
Reply Affirmiation... s . O 3

Mgmm declded as follows: Upan deﬁberaﬁm af’che ﬁpplrcatlon dulymade by defenidants herein, by NOTICE
FMOTION, an on: th, foran Order pursumtto CPLR §44@4(a): (1)setting

derin newtrialandama;gesésthcmry? vard was excessive and ¢
ing th entry of judgement until 60 days after decision on all pi

‘mcitieﬁs,}s Eéietbfme de
Qn,Sepfember 186, zﬂ?o»s@ plaintiff was arreste ted for attempted murder, attem

1 Degree and vmc;ﬁé less s crimes due to.his alleged involvement in the s bing of
! ‘ Avmue, Bronx New York. Pimnﬁﬁdme;dbg' g_v 1

s THE cm' peeorsed
! remmed
200,000.00

Mﬁ : sp‘ 1fi@ally,d. cla
: S angl po t@d Qut

HFF to the p@lwe, thereby’ giving d
le ' foreover, defendants claim that Ms. Lcunds &1gn§d a emlﬁmmtm"y
phmmgraph ﬁm‘thsr supplymg defendant Chico with probable cause to arrest-and prosecute plaintiff.

This Court precluded Ms. Lounds from testifying pursuant to CPLR §3101¢h). CPLR §3101(h] provides, in
pertinent part:

m@omplet@ when made, or that the resp@nse, thuugh- correct and complete when madc,\nm
longer is correct and complete, and the circumstances are such that a failure to amend
supplement the response wuld be materially misleading.”

Here, there was an issue as to w\here Ms. Lounds resided, dating back to 2013. It does not appear that
defendants ever supplemen“tgd the last known address to M& Lounds despite representation by Ms, Lounds
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1@@& Ms inunds dunngthe éﬁurse oi’ i
they did not have Ms. Lounds’® current address.

This Court heard ax:gumem;l about preelu&mg Mﬁ_ Laumz’ls ﬁ'em tﬁstlfym

reserved Jjudgement. Afterpla ested, defense: res {
to'testify as a witniess, This was mmpalled to therefore reach 3 decis ma
In mtemplamn Qf‘making aruf" ag, the Coutt ordered a he ing.on the issue of what defendants knew about
n: ; ar y ki Thi did not simply turn on control, but also
an wilful and contumacious in not pmv;dmg Ms.

'i"i'-cmnsal f@r dﬁfandant& Wluntanly d :

593 (2% ‘gp } is Court ﬁrrds that such a preelumon mlmg was not revemible error and d@es nut:
reqmrs thzs Cﬂm‘t o Order a new trial.

seek to setaside the verdict based on the groundsthat plaintiff’s wife, ﬁhawannaBalkﬁon and

pl&ﬁ\ﬁﬁff”s‘ eri mi

al defense lawyer, Robin Frankel, both testified that they thought plaintiff was i ;
prejudioing the defendant as it had no bearing on defendants’ ‘I'E‘a&@ﬂablﬁ hat a crime had been;
committed by plaintiff. Th t finds that defense Counsel has : his matter, Defense
counsel made several ¢ g his openi tement

1 lucky break™ while
] neously m: mgdaman tive overtures to: p‘ f. Mi ﬂt&ﬁﬁﬁﬁﬂth tthe
person who brutal stabbed the wcﬁm got away wﬁh mandmsmuat@dth ; vh

attempted murder. The C nony by plaint
harmless errot, takmg into eons»ld‘iy ation ~:al

thatths Eﬁ ‘ ¢ instruc

the Jury Even, assuming, argumd
wul;ib@harmless ould not 1

ntiff, an fend:ants donot claim anyerrnrmt  Court”
ch Defendants have not set forth any actual prejudice that resulted from this Courts “i
charge, and especially given that-any cause of action for an illegal stop is ubsumed” in the cause of actior
for false arrest. As such, ass 4 argﬁenda, that such a charge was an error, it was harmless and d@es not
're:qmm anew trial, See People & C. v. t, 29 NLY.3d 527 (2017).

dict sis that the Caurt unduly prejudiced the dﬁfendants hy
1 al interview wﬁh plaintiff as a pmpnrted‘*’ mtema w during jury
mm The Court did not make an error or express.an improper opinion by refert in
“purported.” Simply stated, there was a genuine issue of fact as to whether such an interview ocaurred, As
such, the Court”s Iangueage was pmpat gwen the circiumstances.

legedly it scipﬁm efense '1 as well as one sndad mhng&
‘ and at the expense of defendants. This Court finds that there is no basis
fm such c:la‘im& emd such claims are belied by the record.

Next, defendants argue that the Court should sét asld& the verdict as bem% “excessive, ex
shocking * The standard for whether an aw s 1 eth f d

from what would be reas: 3 gompensation 01(c); Matter 5t. Crane Co ] ~
154 A.D.3d 139 (1* Dept. 2!;)17) This Court finds that the award int’hls ‘matfer s not excessive asa ml’ tet
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of law. The evidence: pwsentﬁd attrial with respect to damages empowered th@ Jury to make an ward that was
rezazanable giventhe circumstances. This Court-will not disturb a reasonable jury verdict that is based on the
gvidence.

oft istayistu “reso e all issues pert > entry of judgement, mc:ludmg, but not limited to, allmﬁnetmy
issues involving the Judgement * This Couri: finds that defendants have not set forth any sufficient or specific
basis for this Court to stay entry of judgement herein. As such, that application is denied.

Accordingly, it is:

ORDERED that defendants application foran Order pursuant to CPLR §4404(a): (1) setting, aside the verdict
for plaintiffand cmienng a newtnal in the mtemsts of j ju&tlca andfm‘; (2) settingaside the. damages verdict for
p@nﬁﬁ*and m’d;‘ ga s the ju d the weight of
the evidence; and (3) s ta,y ‘ Th antfy of mﬂgﬁmmﬁ unnl 60 days aﬁet decision on all post-rial mtwns, is

ith ]: thiyt§ (30) days of




