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STATE OF NEW YORK 
SUPREME COURT COUNTY OF MONROE 
--,-'--------------'---------------"'-----------"-------------'---

JEFFREY STEER as Administrator of the Estate 
of AMUTEL STEER, 

Plaintiff, 

vs. 

HILL HAVEN NURSING HOME, 
ROCHESTER GENERAL LONG TERM CARE, INC. 

Defendants. 

INDEX NO. E2017002411 

RECEIVED NYSCEF: 09/19/2019 

DECISION 

Index No. E2017002411 . . . 

This ·case invo.tves the ~are ptovlded tp .deceQent Amutel ·S.teer·whi!e a· .resident 

atHill Haven Nursing Home. Mrs. Steer had.resided at this nursing home beginning in 

2009 until shortly before her death in ·October 2016 at age 80, with the lawsuit focusing 

on her treatment beginning in 2015. 

-For many years before· 2015, Mrs, Steer had been nOil,-\ierb?I ~n.d sliffered from 

advanced dementia and quadriplegia due to Alzheimer's. She was bladder and bowel 

incontinent and required 100% assistance for all movement. Plaintiff-son alleged that 

Mrs. Steer sufferetj from a pn:issure sore on her head in .p!S_cember 2015~ that appeared 

to be· related to his, braiding of her ·h~ir and Which healed uneventful!y in about 3 weeks. 

She then developed several .pressure sores on her sacruni and coccyx beginning· ·in 

Februa1y 2016, one of which did not heal and allegedly fed to her death on October 2, 

2016. The compli3in[ alleged negHg'ent:e., wrongful death:,_ "reckless-disreg~rd" for rights 
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conferred by Public Health Law§§ 2801-d and 2803-c, and for "deprivation of dignity" 

atising fi"om Mrs .. Steer's treatment during this ti1ne period ... 

Defendants' (collectively referred to as"Hi.11 Haven") motion tor summary 

judg.r.nent was supported by affidavits from Dr: o·anie! S·hand and Nurse Pr.actitloner 

Heidi Cross. Dr Shand, a physician specializing in Emergency Medicine, described 

Alzheimer's disease as irreversible and progressive, causing destruction of a person's 

ability to s.peak, swaflow, chew and, ultimately, breathe. This disease eventuality lead 

to the compleie shutdown of all functions in Mrs Steer, as evidenced by the cause of 

death on h'er deat .. h certificate·:· "aspifatioh S.econdciry _to denientia", meanin_g "her brain 

W<?S :so :compromised tly that pQint irt tirhe it stopped regulating her -bre.athing." Dr. 

Shand opined that the Hi!I Haveh records Showed. her progressive disinterest in eati'ng 

and swallowing in the months leading up to her death, which was an unavoidable 

co.ns.equence of this. disease. 

Dr. Shand further opined that Alzheimer's patients are at a greater risk for 

developing· pressure sores·because of.".fh~ir imm·o'bi"Jity and malnutrition, whi~h causes 

all organs, inc,!,uding .lhe skin, to fE!-il. This· means th~t sores qre inevitable despite 

prciper care. and ·aVoidanc~. procecjures. lnconti.nency exacerbates- the pro.blem and, in 

the case of Mrs. Steer, prevented healing. He·concfuded that defendants' ·care. neither 

c:aused nor fc;iiled .to correct the pressure sore.con·ditlon; ·and that her deatt:i was tot<:!llY 

unrelated to the. sores; .Alzh8irtrer's disease, with likely co:ntribution· of the Cance rd LI$"· 

.neck lesion discovered upon Fn:~r admission to th-e hospital. th.at impeded her breathing. 

caused her death. 
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Nurse Heidi Cross, a Wound and Ostomy Nurse Practitioner provided a detailed 

affidqvit of-her review of the.Hill Haven records.and' tire applicabJe· state ahd federal 

regulations. Her recitation of Mrs. Steer's me·dical history provided r.e!eVa_nf inforrnation: 

(1) u_pon h·er admission to Hill Haven in March 2009, her Alzh_eim~r·s deme·ntfa was 

al·reaqy '
1advan.ced" and ·s.he suffered· frpm h.YPE;rtensipn; and (2) d.uring the period 

relevant to this lawsuit (December 2015 through September 2016), Mrs. Steer's general 

state· of h·ea!th .d.eclined signiflcantly, consistent with her advanced Alzhein1er's 

den1entia, age and "concomitant frailties." 

A review pf the Hill Haven records corifirme.d the progres.sibn of the Alzheimer's, 

Upon her adn1ission·in 2009, she· was movir:ig al! 4 extremities.and walked with a steady 

gait (HHNH 61). By2013-1 it was noted that her <Jbility to walk was 'severely limited to 

non-existent" (HHNH 24.1), ·an.d by 2014 .. she.was not ambulatory and on fliH mechanlccil 

transfers, with no coherent-verbal com·n1unlCation (HHNH. 677). 

NP· Cross referenced ·three prior_in'sta.htes of press.ure sore·s.: two on the coccyx 

orea, discovered in May 2015, and one op the pack of her head in December 2015. All 

were treate.d and resolved ·within a .matter ofweek·s. 
' . . ' ' ' ' -

On Febru_ary 8, 201'6., .. a 1 x 2 cm sore was dis.covered on her co.ccyx, and the 

nurs·fng staff followed the same .procedures that previousl'y had been successful. The· 

Care Plan was changed tO include these treatments and by February 25, the wound 

was divided into two areas, with hea!in_g. in betwe·en. By_Mar'ch 15, the.l,eff..side ·wound 

wa·s healed ,but the right side persisted. ·sy April 15, NP·.CroSs noted "consistent with 

1 The certified .i-nedicaJ.records submitted w'ith. the motion are for .. a:limited·tif11eframe-, so th.e year.in· whJch tiJ;!r 

mobility li'rnitations h~d progressed. t~ thf~ level .is liot dfscern<ible . 
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the Decedent's overall pattern qf general nealth decline··. the wound was "slightly worse" 

a.nd a wo·und c.ar~ spe;cialist, NP Du.shuk, was.called in. Her record of.April 26 

documented a four-pound weight loss since December and a 1·_5 x .2· cm sore on the 

coccyx and a 1 x1 cm sore on the right buttock, Which was epithelialized (healed). 

(HHNH105-6). NP Dushuk ordered medication to continue and repositioning every two 

hours, Hill Haven m.aintaine.d the care and utilized special bedding, with resuliant 

noticeable improvement in the coccyx sore by May 2, "much" improvement by May 10, 

and further reduction in size•to 0.8 x .03 cm by May 25. 

During May 2016, the staff began to note changes in Mrs. Steer's eating habits, 

with teeth clenching and holding food with.out swallowing. (HHNH 108). NP Duchuk 

rioted no significant weight loss but that-sh·e·w.as ".d.efiriitely at risk", a con·cern echoed 

by the attending physician. resulting in continuation of fortified food and weight 

monitoring. Declini'ng overall health due.to Alzheimer;s was documented. (HHNH 4'17-

8). 

Des.pite the Initial improvement, the c·occyx s·ore ag·ain ·worsened s.o that b_y June 

27, it .had enlarged to 2.5 x 2.5 dm. 'Additional treatments and examinations by the NP 

and phys'ician wer·e dotumente·d, ·incl.u"ding antibiQt]G·s when infection .was· noted. and 

··a.dtjitional n.utritio.nal supplemehfs. There was modest improvement ·of the sore over the 

next several n1onths, Qut'·l1ea!ing·.had· essentially stalled· .. By S.eptember, there w\;ls 

notation. of growi.ng concerns about a significant .decrease in her appetlt.e an·d w.eight 

loss, and another conversation with· plaintiff on September 19 th·at his' n1ot/1er had 

i<ent:I stage dementia a·nd would .no longer b.e able to take 
adequat" po (by mouth) intake nutritionally, Weight has 
been declining d.ue to inadequate calories despite besj 
efforts by Nursing staff to fe.ed the patient. Patients wound 
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would also be difficulttd heal if not impossible due to her 
nutrition status (Stage IV)." 

(HHNH 151). The insertion of a feeding lube was discussed with plainiiff and over the· 

next several days, as he considered the feeding tube opr1on, the wound worsened, ;md 

Mrs. Steer's eating/drinking was "minimal," (HHNH 154). Because of concern thalrvlrs. 

Steer had progressed to develop osteomyelitis at the wound site, she was transported 

to Rochester General Hospital on September 21. 

At the ·hospital, a scan· i'uled.·btit o~t<?.omyelitis· and the trea.tment focus became a 

new discovery, that .. of a "partia"l1y necrotic" neck mass that was determined by ·biopsy to 

be thyroicf cancer with metastasis to· the pancreas. Although. ihere·was consideratfon 

fiiveli by the family to do further testing ofihe mass, the risks ofa bibpsy outweigl1ed 

the benefits. There.was documented concern tHat the mass w;;is ooh1preSS.ing her 

airway, whith, along with ~er·incib\lity to swallow· due lo the de'm·erttia, requ,ii"ed frequent 

s.uctioni(lg. She ultima.tely passed o.ri October 2·, 2016 due. to "Aspiration pneumonia 

s~cond.afy to dementia." 

NP Cross outlined the care given to Mrs. Steer based on the record as it relaied 

to wound care, specifical!y,and general nursing care, and tl1en addressed each of the 

plaintiffs claims and alleged regulatory violations. She conducted jhatHill Haven 

approprfatery·monito·red Mrs: .steer's· risk for develop.lng pres_sUre ·s:oreS, resporided 

when they developed, provided a variety of treatfne·nts.1 comniunicate€1,with the: fan1ily, 

and documented the situation, alJ in compliance with the appropriate standards of care, 

Public Health Lew, and applical;:>!e regu·l~tions·. 

The plaintiff opposed the motion witli an affidavit of Dr. Mark Shoag, internist. He 
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recited portions ofthe medical record to support his opinion that the defendants were 

negligent in failing to implement and follow a.n appropriate care.plan which resulted in 

the breakdown .of her skin and· in the freatm·ent of the sore_ onc_e.it developed. He 

fau'Jted the.irfailure to be carefu! iii moving the patient as causing th·e sqre and the delay 

In ·n·oticing the sore until it was op.en as impacting the healing .. He a.Isa opined there 

was no problem with weight .loss until August when the worsening ulcer was ''sipr1oning 

off"-her nutritional intake as her body attempted to hea!'the.sore. He fau!te·d defendants' 

failure to addres.s- her weight. loss _and. the posslble insertidn Of a. feeding tube earlier', 

He refused to speculate on the impact of the thyroid cancer on her condition eithet 

before or after· her a_drnlssidn to the.hospital but opined that the pressure-sore 

contributed to hef a·e·ath. 

Decision 

Defendants met their burden of proofthrougl1 the affidavits al the two .experts. 

The burden then .shifted to the plaintiff to raise a triable issue of fact, which he failed .to 

do. The defendants' experts focused on the progressive nature of Azhe.imer's disease. 

that was already severe in 2016, and with a cascade of unavoidable problems that 

would, unfortunately, le<ld to Mrs. Steers death. This disease caused extreme 

immobHity., in the fqrm qf qu~dripJegia ·cind limb cpnstri.ction, c::nd. eating issues, i'nci'uding_ 

bruxisr:n that prev~nted her.from openjng her mouth, difficulty s1,ival!owing, decreased 

appetite, and the resultant weight loss. She was incontinent to bladder and bowel, with 

associated hygiene issues. G}-ien. this terrib-le dlseas·ei pressure·- sores· were inevitable 

and untrea~able, althau_gh·the.defendants had some initial successes uSin·g a variety of 
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mattresses, medication, positioning techniques, and food supplements. Ultimately, she 

died ofthe disease, possibly exacerbated by the thyroid tumor. 

Plaintiffs expert, Dr. Shoag, submitted a 31-page affidavit that did not mention 

"Alzheimer's" and, consequently, dici not refute.the defendants' expe1is' opinion that this 

cb-1no.rbidity-V11a:s ~he proxhn8.te cause ofth.6 pressure sores.an_d herdeat!). The case 

law is clear, 11otably in pressure sore cases, that failing to address the speeific 

contentions of the defendant-'·s expert is- insufficient to defeat a. mbti_on for suni1nal'y 

judgment 

1'1n opposition, plaintiff failed to raise an issue of fact. Plaintiff 
submitted a conclusory and speculative affirmation of an 
unnar'ned expert .who failed to· mention the d_ecedent's_ 
existing health conditions contributing to the ulcers, her 
comatose state, or that.she had end-stage failure of her 
critical organs; iiiclud_itig l.he,skili:" 

(Gr131ig v St.Barnabas Nursing Home, 129 AD3d 643, ·544 [1st Dept 2015]; see also 

Vargas v St. Barnabas Hosp:, 168 AD3d 596 [1st Dept 2019]; Negron v St:. Barnabas 

Nursing Home, 105AD3d 501 [1st Dept201.3]; Chance vt=efdet, 33AD3d 645, 646 [2d 

Dept 2006]; Slone vSafzer, 7 AD3d 609, 610 [2d0ept 2004].) The tenuous stretch of 

Dr, Shoag's opinion with respect to the wrongful de.ath .qJaim is particularly problematic 

because he does not even attempt to explain how the pressure sore caused her death, 

other t'ttan tO speculate that it weakened her. His opin'ion-_cannot be reconclled with the 

hospital. record that noted "she is not swallow'i'ng iikely due to her mental status· and 

t.wmor, with fats ·of-secretions"_" (Ex. G,_ pg. 131) and th·e.stated prim·a_ry-cause· of i;Jeath·as 

"_as·pira'tio·n pneumonia seconQa:ry to tierne·ntia. (Ex. G, 'pg. 143.) 

Plaintiff's =expert also_ failed to create a· Causal connection be.fyJeen any alleged 

deprivation qf rights pursuant to Public Health Law §.2801-d and Mrs. Steers injuries, 
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(see Ciccolto vFulton Commons Care Ctr., Inc., 149 AD3d 1030, 1031-32 [2d Dept 

2017]; Moore v St. JamesHealth Care Ctr., LLD, .141AD3d701,703 [2d Dept 2016]; 

Novick v South Nassau Communities Hosp .. , 136 AD3d 999 [2d Dept 2016]; Gold v Park 

Ave. Extended Care Ctr. Corp., 90 AD3d 833 [2d Dept2011]; Shapiro v Gurw{n Jewish 

Geriatric Nursing & Rehabilitation Ctr., 84 AD3d 1348, 1349 [2d D<lpt 2011]. The public 

health regulation that pertains specifically to pressure sores recognizes the 

unavoidability of this· Injury in patients with co-morbidities:-

"Each resident shall receive and the facility shall provide the 
·nece.Ssqry care a·nct services to·~ttain or maintain the highest 
practicable physical, rrie'r1fal and psychosocial well-being, in 
accotdan_ce- with the -cornprehe_nsive assessment and· plan· of 
·care subject.to the resident's right of Self-determination. 

(i::) Pressure sores. a·ased- on the comptehensfve assessment 
of a resident, the facility shall ensure that: 

(1) a resident who enters the facility without pressure sores 
dbes not·ctevelop pressure- sores _unless fhe individu·al's 
clinical condition demonstrates that they were unavoidable 
.despite every reosonable effort to preventthem;' and 

(2) a resident having pressure sores receives necessary 
treatment and Services·to·:prohlote healing, prevent infection 
and preve·nt new sores·from devel.opii1!,J-" · 

(10 NYCRR 415.12; see also 42 CFR 483.25 [1]) . .Although plaintiff alleged and Dr. 

Shoag attempted to find regulatory violations, the conne.ction between the alleged 

-violatia·ns .were either· based on-~peculati_on ·or totauy· ignored the .ovetwhel"ming _co­

morbidity of the.Alzheimer's disease. He alsq failed to m~ntion that the various 

treatments provided to Mrs. Steer actually resulted in docum.ented improvement in the 

sore for several months in the summer 012016, 
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Plaintiff also 01/eged as his fourth c.ause. of action a claim for "deprivation of 

dignity." Sin.ce plaintiff failed to present any argument in opposition to-the defendants' 

n1otion on this claim·, this issue.is,deeined·abandon·e·d, (Ciesinski v Town .bf AUrota, 

20:2 AD2d 984 [4th Dept 1994].J 

Defendants are directed to submitil proposed order incorporating this Decision. 

Dated: Se,pJen1ber 19, 2019 

~i(!}h~_ 
Hon. Debra A Martin, ASCJ 
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