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STATE OF NEW YORK -
SUPREME COURT COUNTY -QF MONROE

JEFFREY-STEER as Administrator of the Estate
-of AMUTEL STEER;

DECISION
Plaintiff, Index No. £E2017002411
Vs,
HILL HAVEN NURSING HOME,
ROCHESTER GENERAL LONG TERM .CARE, INC.

Defendan'ts‘.

This case invelves the care provided 16 decedent Amutel-Steer while a resident
al'Hitl Haven Nursing Home. Mrs. Steer-had resided at this nursing home: beginning in’
2009 until shiortly before: her death in Octoher 2016 at age 80, with the lawsuit focusing
on her treatment beginning in. 2015,

For many years before 2015, Mrs: Steer had been non-verbal and suffered from
advanced dementia-and quadtiplegia due to'.__AI'zh.einter’s. ‘She was bfadder and bowel
incontinent-and required 100% assistance for all movement. Plaintiff-son alleged that
Mrs. Steer siiffered from a pressure sore on her head In December 2015 that appeared
1o be related to'his braiding of her hair and which healed unéventfully in about 3 weeks.
She then developed several pressiire sares on her sacrunt-and coccyx beginning in
February 2016, one of which did not heal and allegedly led to her death on October 2,
2016. The complaint alleged negligence, wrongful death;, “reckless disregard” for rights
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canferred by Public Health Law §§ 2801-d and 2803-c, and for “deprivation of dignity’
arising from Mrs. Steer's treatment during this time period..

Defendants’ {collectively referred to.as “Hill Haven”) motion fot. summary.
__judglme'n"t W‘asSuppdrtéd.‘_byafﬁdavits from D Danigl Shand and Nurse Practitioner
Heidi Cress. Dr. Shand, a physiclan specializing in Emergency Medicine, described
Alzheimer's disease as Irreversible and progressive, causing-destruction of a person's
ability to speak, swallow, chew and, ultimately, breathe, This disease eventuality fead
to the complete:shutdown of all function's in Mrs, Steer, as videnced by the cause of
death on her death-certificate: “aspiration secondary to dementia’, meaning “her brain
was s compromised. By that paint in time it stopped regulating her breathing.” Dr.
Shand opined that the Hill Haven records showed her progressive disinterest in ating
and swallowing in. the months ieading up to-her death, which was-an unavoidable
conseguence of this disease:

Dr. Shand 'fUrtﬁhe‘r--gp.ined.that--AI'zhéimer"‘s patients are at'a greéater risk for
.-devel_o;;ih_g; pressure sores becalse of their immebility and malnutrition, which causes
all ergaiis, incjuding the sKin, to fail. This means that sores ate inevitable despite
praper care ‘and avoidance procedures. Incontinency exacerbates:-the problem and, in
the case of Mrs. Steer, prevented healing. He concluded that defendants’ care-neither
caused-nor f-a"l[e;:i 10 correct the pressure sore condition; and that her death was totally
unrefated to the sores; ._-Aizheim‘er’s.'disease..'_with"Iik_ely contribution of the cancercus:
neck lesion discovered upon ?ﬁ'er"ad'mi'ssian to the hespital that impeded her breathing,

caused her death.
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Nurse Heidi Cross, a Wound and Ostomy Nurse Practitioner provided a detailed
affidavit of her review of the Hill Haven records and the applicable state and federal
regulations. Her recitétion-of Mrs. Steer’s medical histery provided refevant information:
(1) upon heradmission to Hill Haven in March 2009, her Alzheimer's dementia was
alteady “advanced” and-she suffered from hypertension; and. (2) during the period
relevant to this lawsuit (December 2015 through September-2016), Mrs. Steer's general
staterof hiealth declined significantly, éonsistent with her advanced Aizheimer's
dementia, age and “concomitant fraiities.”

A .revi_ewf of the Hill Haven records confirmed the progression of the Alzheimer’s.
Upon her admission in 2008, she'was moving &lt 4 extremities and walked with.a st_eady
gait (HHNH 61). By 2013" it was noted that her ability to walk was “severely limited. to.
non-existent” (HHNH. 241), and by 2014, she was hot ambulatory and on full mechanical
transfers, with no coherent verbal communication (HHNH 677).

‘NP-Cross referenced 'threa.priorf:n’sta,h‘_ces of pressure sores. two on the coccyx:
area, discavered in May 2015, and one on the back of her head in December 2015. All
were treated and resolved within a matter of weeks.

On February 8, 2016, a 1 x 2 cm sore was discovered on her soceyx, and the
nursing st-aff-“fo‘_l'ldwed the same procedures that previously had been successful. The
Care Plan was changed to include these treaiments and by February 25, the wotind
was divided into two areas, with healing. in betwsen, Iéyi'M_a‘_’r'.’Ch- 15, the leff side wound

was healed but the right side persisted. By Aprit 15, NP Cross nofed “consistent with

! The certified. medical records submrtted with:the motior are for g limited: nmeframe», so the'year.in which her
mobility limitations. had progressed:to this ievel is not discernable..
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the Decedent's overall pattem of general Health dedline”, the wound was “slightly worse™
and a wound care specialist, NP Dushuk; was.called in. Herrecord of April 26
decumented-a four-pound weight loss since Decembar and a 1.5 x 2 cm sofe on the
coceyx and a 1 x1 ¢m soré on the right buttook, Which-.ima's,-ep‘ithelié’['iz_ed (healed).
(HHNF105-6). NP Dushuk ordered medication to continue and repositioning every twe
hours, .Hill Haven maintained the care and utilized special bedding, with resuttant
noliceable improvement in the:coecyx sore by May 2, “much” improvement by May 10,
and further reduction in size-to 0.8 x .03 e by May 25,

During May 2016, the '_staff'ii}egain};tb note changes in Mrs. Steer's eating habits,
with teeth-cleniching and holding food without swallowing. (HHNH 108). NP Duchuk
noted n'o_.si_gni'ﬁcajnt weight loss but that:shie was "definitely at risk”, a concern echoed
by the attending physician, resulting in ¢antinuation of fortified food and weight
monitofing. Declining overall health due-to Alzheimer's was documented. ('H_}{E_.lei 417~
8).

Despite the initial improvement, the coecyx sore again‘worsened so that by June
27, it had enlarged to 2.5 % 2.5'¢m. Additional treatments and examinations by the NP
and physician were documented, including antibiotics when infection was noted, and
‘additional nutritional supplements. There was modest improvement of the sorg over the
next several months; 'but-'-healin_gv.h"ad'-::e'ssentialIy stalled. By S’.e_ptem_be'r, there was
notation_.of'growi.ng concerns.about a sigj___nifipfazﬂf-fdec'reasé in her éppetite and weight
loss, and another conversation with plaintiff on Septeémber 19 that his mother had

“and sta'geﬂdemen’tia and would ne loriger be able to take
adequate po.(by mouth) intaken utritionafly. Weight has
been declining due 1o inadequate calories despite best

eiforts by Nursing staff to feed the patient. Patierits wound
a
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would also ke difficult to heal if not impossible due to her
nutritton status (Stage V)"

(HHNH 151). The insertion of a feeding tube was discussed with plaintiff and over the:
riext several days, as he-considered the feeding tube option, the wound worsened, and
Mrs. Steer's-eating/d rinking was ‘minimat,” (HHNH 154). Because of concern that Mis,
Steer had progressed to-develop osteomyelitis at the wound site, she was trangported
to Rochester General Hospital'on September 21.

At the hospital, a scan uled out osteomyelitis and the treatment focus became a
new discovery, that of a “partially necrotic” neck mass that was determined by biopsy 1o
be thyroid cancer with metastasis to the pancreas. Althaugh there-was consideration
giver by the family to do further festing of the mass, the:risks of a biopsy cutweighed
the benefits. Thére-was documented concern that the miass was compressing her
airway, which, alohg with ‘her ingbility to swallow due to the demeritia, '-rg.eq_'u;i red frequent
suctioning. She ultimately passed or October 2, 2016 due to “Aspiration pneumenia
secondary to dementia.”

NP Cross outlined the care givento Mrs. Steer based on the: record as it related
to wound care, specifically, and general nursing care, and then addressed each of the:
pl.aintiffis__.c;Ia'im_s:.and alleged regulatory violations. She concluded that Hill Haven
approp ifl'ate'¥y'-mca' nitored Mrs. :Steer's risk for developing pressure sores, respornded
when they developed, provided a variety of treatments, communicated with the family,
and docuhiented the situation, all in compliance with the appropfiate standards of care,
Public Health Law; and applicable regutations.

The plainitiff opposed the motion with-an affidavit of Dr. Mark Shoag, interrist. He
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recited portions of the miedical record to.support his opinion that the-defendants were
hegligent in failing to implement and follow an -approgfiate'--ca're._pla'n-'Whi_Ch resulted. in
the breakdown of her skin _a'n'd'f in the freatrment of the sore once. it developed. He
faulted their failure to be careful in moving the patient as causing the sore and the defay
in noticing the sore until it was open as impacting the healing. He also opined there
was.no problerm with weight [oss until August when the worsening ulcer was “siphening
off"her nutiitional intake as her body attempted to heal the, sore: He faulted defendants’
failure 1o address h'er.'weigh't. loss & n’d.'the'-po's"s‘ibl_e ingertion of a feeding tube earlier’
He refused to-speculate on the impact of the thyroid cancer on her condition either
before or after her adrission to the hospital bist.opined that the pressure sore
contributed to her death.
Decision

Defendants met their burden of pr’qof"_thrdu_gh the affidaviis of the two-experts.
‘The burden then shifted to the piaintiff to raise a triable issue of fact, which he failed to
do. The d'efen'dénts’ experts focused on the progressive nature of Azheimer's disease,
that was already severe in 2016, and with a cascade of unaveidable problems that
would, unfortunately, lead to Mrs. Steer's death, This diseasecausad extreme
immability, in‘the form.of quadriplegia and limb constriction; and eating issues, including
bruxism. that prevented. her frem opening her mouth, difficulty swatlowing, decreased
appetite, and the resultant weight loss. She was incontinent to bladder and bowel, with
associated hygiene issues. Given this terrible disease, pressure sores were inevitable

and unireatabie,-although the deféndants had some initial successes using a variety of

9 of 12



["FEEDONROE_COUNTY CLERK 107017 2019 12:18 PN | NDEYNOE2EZID20024 11

NYSCEF DOC. NO. 33 RECE| VEDENYECER: 2 0h0/0RA2019

NYSCEF DOC., NO., 32 RECEIVED NYSCEF: 09/139/201%

mattresses, medication, positioning fechniques; and feod supplements. Ultimately, she
died of the disease, possibly eXacerbated by the thyreid tumor.

Plaintiff's expert, Dr. Shoag, submitted a 31-page affidavit that did not mention
“Alzhgimeér's™and, consequently, did net refute-the defendanis’ experts’ opinion that this
co-morbidity was the proximate cause of thi pressure sorss.and her death. The case
law is clear, hotablyin pressure sore cases, that failing to address the specific
contentio_h‘s of the defendant's-expert is.insufficient to defeat a-motion for surmmary
judgment:

“In ‘oppositiori, plaintiff failed to rajse an issue of fact. Plaintiff
submitted a conclusory and speculative affirmation of an
urnared expeft who failed to mention the decedent's,
existing health conditions. contributing to the tilcers,. her

comatose state, or that-she had end-stage failure of her
critical brgans; mc!udmg the-skin™

(Craig v St..Barnabas Nursing Home, 129 AD3d 643, 644 [1st Dept 2015]; see also
Vargas v St. Bamabas Hosp:, 168 AD3d 596 [1st Dept 2019]; Negron v. St, Bamabas
Nursing Home, 105 AD3d 501 {Tst Dept 2013]; Chance v Felder, 33 AD3d 645, 646 [2d
Dept 2006]; Slone v Salzer, 7 AD3d 609, 610 [2d Dept 2004].) The tenlious:streich of
Dr. Shoag's opinion with respect to the wrongful death claim is particularly problematic
because he does 1ot even attenipt to explain how the pressure sore-caused her death,
other than 6 speculate that it weakened her. His opinion cannct bé reconciled with the
hospital record that noted “shie’is not swa!low"ihgiikeiy_ due to her mental status and
tumor, with lots of secretions” (Ex. G, py. 131) and the stated-primary cause of death as
".‘_'a_sp'i_"'ra'tip'n"p_ne_umor}ia-s_‘eco.ndary to dementia. (Ex_.-:j_(;-"i, 'bg.143)

Plaint_.i::ﬁ's expert also failed to create a causal connection befween any alleged.

deprivation of rig bits. pursuart to'Public- Health Law § 2801-d and Mrs. Steer's injuries,
_ ;
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(see Ciscotto v-Fuifon Commons Care Ctr., inc., 148 AD3d 1030, 1031-32 [2d Dept
2017); Moore v St. James Health Care Ctr., LLC, 141 AD3d 701, 703 [2d Dept 2016];
Novick v-South Nassau Communities Hosp., 136 AD3d 999 [2d Dept 2016}, Gold v Park
Ave. Extended Care Gtt. Comp., 90 AD3d 833 [2d Dept 2011]; Shapiro v.Gurwin Jewish
Geriatric Nursing & Rehabilitation Ctr., 84 AD3d 1348, 1349 [2d Dept 2011]. The public
health regulation that pertains specifically to pressure sores recognizes the

unavoidability of this injury in patients with ¢c-morbidities:
"Each resident shall receive and the facility-shail provide the
necessary care and services fo-attain of maintain the highest
practicable physical, mental and psychasocial well-being, in

actofdance with the comprehensive assessment and: planof
care-subject.to thé resident's right of seif-determination.

20N

(t) Pressure sores, Based on the comprehenisive assessment
of a resident, the facility shall ensure that:

(1) a resident who enters the facility without pressure sores
doss not'develop pressure scres unless the individual's:
clinical condition deronstrates that they were Unavoidable
despite every reasonable effort to prevent them; and.

(2) aresident ha\iing pressure sores receives necessary

treatment and services fo'promote healing, prevent infection
and prevent new sores from developing.”

{(10'NYCRR 415,12 see also-42 CFR 483.25 [1]). Although plaintiff alleged and Dr.
Shoag attempted to find regulatory violations, the.connedtion b_etwe'er_}'_th'e: alleged
violatiohs were either based on .speculation or totally ignored the overwhelming co-
morbidity of the Alzheimer's disease. He also failed to merition that the various
tredtments provided to Mrs. Steer actually rgsulied in documented improvement in the
sore for several months in the summer of 20186,
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Plaintiff also alleged as his fourth cause of action a claim for “deprivation‘of
dignity.” Smce plaintiff failed to present any argument in opposntlon tothe defendams
rmotion @n thls claim, this issue is. deemed abandoried, (C;es'm'sk: v Town of Aurora,
202 AD2d 984 [4th Dept 1994])

Defendants are directed to subimit a proposed order inco rporating this Decision.

Dated: Septermiber 19, 2019

Hon | Debra. A, Martm ASCJ
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