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Gerald Lebovits, J.:

Plaintiff, Madonna Ciccone, is é shareholder in defendant, One West 64th Street, Inc., a.

residential cooperative. Plaintiff sued One West for a declaratory judgment that One West’s
amendment to a provision of the co-op lease was ultra vires; she also sought One West books
and records relating to her declaratory-judgment claim.

This court dismissed plaintiff’s declaratory-judgment claim as time-barred on September

14,2017.' (See NYSCEF No. 34.) Notwithstanding that dismissal, plaintiff continued to assert

her books-and-records cause of action until November 19, 2018, when this court dismissed that

too. (See NYSCEF No. 98. )

One West now moves as the prevailing party for attorney fees and costs under paragraphs

28 and 53 of the co-op lease. (See Board of Mgrs of 55 Walker St. Condominium v Walker St.,
LLC, 6 AD3d 279, 280 [1st Dept 2004].) This court concludes that One West is not entitled to
recover attorney fees under paragraph 28, but that it is entitled to recover fees under paragraph
53. One West’s motion is granted to the extent that the matter is set down for a hearing to
determine reasonable attorney fees and disbursements.

Paragraph 28 of the lease provides that One West may recover expenses (including
attorney fees) incurred in “stopping Lessee from taking an action Lessee was not permitted to

! The Appellate Division, First Department later affirmed the dismissal of the declaratory-
judgment claim. (See Ciccone v One W. 64th St., Inc., 171 AD3d 481 [1st Dept 2019].)
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take, or in instituting any action or proceeding based on such default, or defending . . . iq any
action or proceeding brought by the Lessee.” (NYSCEF No. 9) (')r%e' West argues that t}ps
paragraph applies where One West “defends] itself in an action initiated by lessee seeking to
validate his or her nonperformance or noncompliance” with the terms of the lease., and .that
plaintiff’s declaratory-judgment action here sought to enable her to avoid complying with the
terms of the lease. (NYSCEF No. 104, at 5.) '

One West has not, however, submitted evidence — or even directly alleged — that
plaintiff was breaching the lease provision that she was challenging as void, as distinct from
temporarily complying under protest while preparing and pursuing her legal challenge. Absent
some showing that plaintiff was in default, One West may not recover fees under paragraph 28.
(See Gray v Hilltop Vill. Co-op # Three, Inc., 50 AD3d 739, 741 [2d Dept 2008] [collecting
cases construing the language used in paragraph 28].)

One West asserts, though, that plaintiff is judicially estopped from contesting One West’s
entitlement to fees under paragraph 28, because plaintiff herself construed that paragraph quite
broadly in making a fees request of her own. This court is not persuaded.

To be sure, plaintiff’s amended complaint did assert, in general terms, that she
“commenced this action based on defaults by One West” and that she is therefore entitled under
paragraph 28 to recover fees incurred in “prosecuting this action based on One West’s breach of
the proprietary lease.” (NYSCEF No. 2, at PP 51, 53, 54.) But as plaintiff points out, the doctrine
of judicial estoppel applies only where a party takes a position after previously having
successfully maintained a different, inconsistent position. (See Kalikow 78/79 Co. v State, 174
AD2d 7, 11 [1st Dept 1992]; Meyers v Geller, 194 AD2d 595, 595 [2d Dept 1993]; accord
Nestor v Britt, 270 AD2d 192, 193 [1st Dept 2000] [estopping petitioners challenging the
validity of a lease where they had previously prevailed using arguments based on the terms of
that lease].) Here, plaintiff undisputedly did not prevail on her claim for fees.

Nonetheless, although One West is not entitled to fees under paragraph 28 of the co-op
lease, it is entitled to recover fees under paragraph 53. That provision provides that if (i) a One
West shareholder brings an action or proceeding against One West on a matter relating to the
lease or the affairs of the co-op, (ii) “there is an adverse determination by the court against the
Shareholder . . . or the action or proceeding is dismissed,” and (iii) the court determines “that
such action or proceeding was not brought in good faith,” then (iv) the shareholder must
reimburse One West for attorney fees and disbursements. (NYSCEF No. 9.)

Plaintiff brought her challenge to One West’s amendment of the co-op lease well after the
statute of limitations for that challenge had expired, according to well-established First
Department precedent. After this court dismissed plaintiff’s challenge to the lease in September
2017, plaintiff continued to pursue her books-and-records claim, though the sole purpose for that
claim was to support the lease-challenge this court had already dismissed. Indeed, in the spring
of 2018, plaintiff moved for summary judgment on her now-pointless books-and-records claim.
In denying plaintiff’s summary judgment motion, this court expressly noted that to “seek the
records at this phase is merely harassing.” (NYSCEF No. 77, at 5.) Yet plaintiff continued to
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maintain her claim for books and records until this court finally dlsmlssed the claim in
November 2018. (See NYSCEF No. 98.)

In these circumstances, this court concludes that plaintiff brought and continued to pursue
her claims in this action in bad faith within the meaning of paragraph 53 of the co-op lease.

Accordingly;, it is

ORDERED that One West’s motion for attorney’s fees is granted to the extent that a
hearing is directed to ascertain all reasonable attorney fees and disbursements; and it is further

ORDERED that the issue of the amount of reasonable attorney fees and disbursements is
referred to a Special Referee to hear and report; and it is further

ORDERED that One West shall, within 30 days from the date of this order, serve a copy
of this order with notice of its entry on all parties and upon the Special Referee Clerk in the
General Clerk’s Office (Room 119), who is directed to place this matter on the calendar of the
Special Referee’s Part for the earliest convenient date.
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