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STATE OF NEW YORK
SUPREME COURT : COUNTY OF ALBANY

* TERENCE CARDINAL COOKE HEALTH CENTER, Index No. 906935-18

RJI No. 01-18-ST9996
Petitioner,
-against-
DECISION AND ORDER
COMMISSIONER OF HEALTH of the State of - :

New York; COMMISSIONER OF THE OFFICE -

OF PEOPLE WITH DEVELOPMENTAL

DISABILITIES of the State of New York; and

THE DIRECTOR OF THE BUDGET OF THE

STATE OF NEW YORK,

- Respondents.

APPEARANCES:
BOND, SCHOENECK & KING, PLLC
Attorneys for Petitioner
350 Linden Oaks, Floor 3
Rochester, New York 14625
New York State Aﬁomey General’s Office
Attorney for Respondents

16 Eagle Street, Room 102 - , o ,
Albany, New York 12207

Before this Court is an applicatiibn fora st;fly of proceedings that have been
. transferred to this Court from New York Cbunty by viﬁue of a decision and subsequent
Order da.ted‘Marc::h 18,2018 (Lebovits, ). Altematively, Respondents ask for a 90-day
delay to answer the Petition on the remaining cause of action, which wés converted from

a declaratory judgment to an Article 78 proceeding by virtue of the same Order.
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The stay request is opposed by the Petitioner. For the reasons that follow, the stay

'_request is denied.
BACKGROUND - -

Petitioner'commenced t‘hisi proceeding in New York County Ain 2017. Its
| Complaint consisted of twb causes of action. The Respondents moved to dismiss the |
second cause of actiqn and have the first one- converted from a declaratory judgment to an |
Article 7 8 proceeding; It élso sought to have yenue changeci from New York County t§
4 Albany County. Respondeﬁts o’btainéd all the relief it sought on March-18; 2018', The one
remaining cause of action was conyerted to'an Article 78 proceeding énd transferred t‘o
Albahy County. The r,eviSed‘ Petition waé reﬁﬁablé Fe‘bruary 15, 20 1/9, and thereafter

adj ournlad until March 15, 2019, on consent.

Attorneys for both parities entered into two successive Stipulations extending.

Respondents time to answer, the first until January 25, 2019, and the secoﬁd until
. l .

1

February 25, 2019. Respondents requested, on February 19, 2019, a phone conference
with the Court. On February 22, 2019, during that cbnference, the request for a stay was
first raised orally and later formalized in a letter rhot_ion with attachments. It has been

,opposed by the Petitioner, also in the form of a letter with attachments.

b
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In the iﬂterim, Petitioner filed a Notice of Appeal with the Appeilate Division,
First Department, and, thereafter, submitted its brief on app.‘eal. The Petitioner seélzs-to
reverse most of the relief gran‘;ed by the March 18, 20 1 8, Order, including the venue
~ change and thc; convcrsi)on of the declaratory judgement action No stay from the orjginal N
trialn court or the First Departmént has been grz‘lrllted.-'

ARGUMENTS

' ‘Responldent‘syargue that there is. a danger of a duplication of éfféﬂ beﬁ&een tﬁis'
Court and the First Department. Even- though it received all tﬁe relief it sought, it argues-
that if the Appellate Court were to reverse the conversiq'n of this matter from an ‘Arti_cle
- 78 back tt; a declaratory judgment, new papers woul'(i be ‘r.equ'ired to taI;e into account a
. . : J
_ different standard of proof. Also, if the second cause of action were to be reinstated,
Resp'ondents would be required to respond to allegations regarding retroactive 'rate
rﬁéking. Finaliy, it coqfends that_ if venue were to be transfefred back to New York _'

County, decisions by this Court would be nullified:
In response, Petitioner argues that the relief now sought By Re'spon‘dents is
contrary to its arguments made in New York County. It Wzinted_ this Court to decide the

~

" substantive issue of \-Nhether‘the revised. prices issued by the Department of Health should

Page3 of 7

\

30of 7



["PITED_ALBANY COUNTY CLERK 0372872019 09:45 AV - | NDEX NO. | 906936 18

NYSCEF‘DOC. NO. 48 ’ RECEI VED NYSCEF: 03/ 28/2019

haﬂze included an inflation factor. Because no stay was requested by them from the
- Appellate Division, this request is untimely. Nor has it filed a cross appeal from the

3

earlier Order, and its time to do so has expired.

. Further, the stay requesf contradicts both signed Stip-ulations.‘ Also, there is no
légal basis that this Court’s ruling would be inconsistent with another couﬁ. The
Attorﬂcy General can cite té no case where one court would ovérrule another_ on the issue
of venue. All.lSuprem.e trliall'courts Have coequal authofity to handle matters before it and
. ‘to dispose of them on a sﬁbétantive basis. Any decisions_-made woﬁid be Sta-re decisis and

- law of the case, were it to be transferred back to New York County. -
_ N .

~

Finally, Petitioner does not seek to overturn that portion of the trial court’s -
decision that dismissed the first cause of action, attaching its appellate brief as proof.
Therefore, there is no danger of overlapping rulings on the same issues. The Petitioner

- continues to incur economic harm as a result of the actions of the Department of Health.

' DISCUSSION

kS

-

CPLR §7805 prévides in relevant part:
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‘On the motion of any party or on its own initiative, the court may stay
further proceedings, or the enforcement of any determination under -
review, upon terms including notice, security and payment of costs
except that the enforcement of an order or judgment granted by the
Appellate Division in a proceeding under this article may be stayed
only by order of the Appellate Division or the Court of Appeals..

CPLR §2201 provides:

Except where otherwise prescribed by law, the court in which 'action is
pending may grant a stay of proceedings in a proper case, upon such
terms as may be just. '

Itis cieér from the foregoing, that the issuance of the stay rests in the sou_nd:
discretion of the trialic_ourt‘. Here, the Respondents moved for the relief ultimately granted
in July 2017. Tt izvas not until l\/iarch 8,2018, tha’i an Ord?r was signed granting

~ Respondents all of the relief it sought. They now seek further delay upon‘ two non-

' pe{suasive grounds. First, the possibility that the decision and Order of March 2018
might be reversed, thus con\‘ferting'the Article 78 pioéeeding back to a declaratory
judgment, Ho_wevei, no attempt has been made in the year that transpired from the Order

and the piesent Motion to seek a stay i”rom the Aﬁpellate Division. In tiie interim, it'is A

unconiradicted that the Petitioner continues tii suffer economic harm in the form of |

- removal of Medicaid payments from their current payments that it no-longer receiveslby

. ) -
virtue of a change in rates.
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Second, he suggests that this Court might rule differently on.the substantive claim

than another Court in New York. This, by itself, is no reason not to reach the merits of a-

case that has been pending for two years. The Respondents do not offer to reimburse the
i ’ Vs N " -

Petitioner for some or all of the more than 7 million dollars they have taken from it during

- the pendency of the lawsuit, by virtue of the change in rates.

In this Court’s view, it is beyond time that Respondents deal directly with the issue

\

at hand, in a substantive fashion.

The Respondents are directed to serve an Answer to the Petition no later than 30 .
days from the date this Decision and Order are served upon it, with notice of entry.

The original Decision and Order is being mailed to Bond, Schoeneck & King,
PLLC. All of the original papers will remain in Chambers until the conclusion of
this matter. The signing of this Decision and Order shall not constitute entry or

filing under CPLR 2220.

Counsel is not relieved from the provision of that rule regarding the filing, e’ntry,'

or notice of entry.
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This is the-Decision and Order of this Court.
. DATED: March S , 2019
Hudson, New York

CHARD M. KOWEEK
Acting Supreme Court Judge

Q

| | &\LU)
Papers Considered: ' : \% g G

1. Letter from Joshua E. McMahon, Esq., Assistant Attorney General dated February 22,
2019, together with Exhlblts

2. Letter from RaulA Tabora, Jr., Esq., of Bond, Schoeneck & King, PLLC, dated February
26, 2019, together Exhibits
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