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Short Form Order 

EW YORKS PREME COU RT-QUEE S COUNTY 

Present: HONORABLE CHEREE A. BUGGS 
Justice 

--------------------------------------------------------------X 
ELISE CAT A IA. 

Plaintiff, 

-against-

JOHN C. GOODFELLOW NTERPRISE , LTD 
d/b/a FOURS SEASO GOLF A D SKI 
CE TER and JOH C. GOODFELLOW. d/b/a 
FOUR SEASONS RECREATIO GOLF & 
SKI AREA, 

Defendants. 

--------------------------------------------------------------X 

!AS PART 30 

Index o. : 70 1235/2018 

Motion 
Date: Ju ly 10, 20 19 

Motion Cal. o.: 9 

Motion Sequence o.: 1 

FILED 

AUG 21 2019 

COUN"N CLERK 
QUl!l!NS COUN"N 

The fo llowing e-file papers numbered I 0-14, 32-47 submitted and con idered on this motion 
by defendants John C. Goodfellow Enterpri e . LTD .. d/b/a Four Seasons Go lf and Ski Center and 
John C. Goodfellow. d/b/a Four easons Recreation Golf & Ski Area seeking an Order pursuant to 
Civil Practice Law and Rules C-·CPLR .. ) 510 and Rule 511 of the CPLR granting a change of venue 
of thi s action from Qu ens County to Onondaga County; and the cross-motion of plaintiff El isc 
Catania seeking an Order pursuant to CPLR 32 16 striking defendants· answer or alternat ively 
extending plaintiffs time to file a Note of Issue. 

Papers 
umbered 

otice of Motion-Affidavits-Exhibits...... .... .... .... EF I 0-14 
Cross-Motion-Affidavits-Exhibits.......... ............ .. EF 32-46 
Affirmation in Opposition-Affidavits-Exhibits .. ... EF 47 

Plaintiff Elise Catania (hereinafter --Catania'') commenced this action against defendants John 
C. Goodfellow En terprises, LTD. , d/b/a Four ea ons Golf and Ski Center and John C. Goodfel low. 
d/b/a Four Seasons Recreation Golf & Ski Area to recover damages for eriou personal injuries 
, hich she alleged that he sustained in a skiing accident when she wa a minor which occurred on 
February 20. 2007 at a re ort owned and operated by the defendants. Catania filed her summons and 
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verified complaint on January 25, 2018. According to the summons and verified complaint Catania 
based venue of thi s case upon her residence in Bayside. ew York. 

Defendants make this app lication eeki ng an Order pur uant to CPLR 510 and Rule 51 1 of 
the CPLR granting a change of venue of this action from Queens County to Onondaga County. 
Defendants maintain that Catania recently gave testimony in this matter on January 4.2019 which 
demonstrated that at the time she commenced this action she wa residing in Onondaga County. 
Defendants annexed a copy Catania' deposition transcript to their papers. They claim that Catania 
testified that at the time that she commenced the action and at the time that the deposition was held. 
Catania was li vi ng in Onondaga County. She gave testimony related to her college registration in 
Fayettevil le. New York, her dri ver·s li cense, absentee voter registration and credi t card bills and 
2018 tax return , wh ich contains the same Fayettevil le, ew York address. Defendants claimed that 
Catania·s counsel initiated this action in Queens County for hi convenience on ly. and that there is 
no nexus between Queens County and th is lawsuit when it was commenced. They claim that most 
of the medical treatment of Catania took place in Onondaga County. Thus. Catania willfully om itted 
and misled the Court regarding her residence and under the CPLR this is a basis to change venue (see 
Resciniti v Fair Fax Partners, 309 AD2d 627 [1st Dept 2003]: Roman" Brereton. 182 AD2d 556 
[1 st Dept 19921). 

Catania cro s-moved and oppo ed the defendants· motion. Catania contended in relevant 
pai1 that at the time that this matter wa commenced she resided with her mother in Queens. and that 
she resides wi th her mother in Queens present ly. When she u tained injury in the accident she was 
a minor and the accident occurred when she was on a break from school visi ting h r father. 
Although some of her medical treatment was performed in Onondaga County, she received 
subsequent medical treatment by medical providers located in Queens, Manhattan and Suffolk 
County. Catania·s counsel explained that he original ly filed a lawsuit on Catania·s behalf against 
Poolsbrooke Development, Inc . (hereinafter ··Poolsbrooke··) when Catania was a minor in Supreme 
Court. Queens County under Index number 28762/08. Catania·s counsel stated that he filed the 
in tant action after Catania reached th age of majority and upon discovering that Poolbrooke was 
not the operator of the ski hill where Catania had her accident. Upon inquiry by the ourt. the prior 
matter is st ill pending. Catania annexed an affidavit of Dr. cott N. Surasky, Board Certified in 
Chiropractic eurology, who is expected to be called at the time of tri al. The doctor stated that he 
could not travel to Onondaga County if the venue of this matter were changed. Catan ia also argued 
that venue may lie in more that one County, however, it is proper here in Queens County because 
Catania although now a college student still resides in Queen County in a coop rative apartment 
owned by her parents. Catania also seeks an Order pursuant to CPLR 3216 striking defendants· 
answer for failure to respond to di covery demands and failing to appear for depo itions. 

DISCUSSION 

Civi l Practice Law and Rules §503(a): 
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--Generally. Except where otherwise prescribed by law. the place of 
trial shall b in the county in which one of the part ies resided when 
it was commenced: the county in which a sub tantial part of the events 
or omission giving ri se to the claim occurred ; or, if none of the 
parti es then resided in the state, in any county designated by the 
plaintiff. A party resident in more than one county shall be 
deemed a resident of each such county ... 

CPLR §5 10. which states the grounds for the change of place of trial , upon motion the Cou11 
may change the place of trial in an acti on where the county designated fo r i not a proper County. 

Defendants met their initial burden of establi shing that the venu in thi s matter was improper. 
wh ich was not rebutted by the plaintiff (see Simon " Usher. 93 AD3d 40 I [ I t Dept 20 12]: Weiss ,. 
Wal-Mart Stores East. l.P .. 83 ADJd 46 1 [ I st Dept 20 11 ]:Resciniti ,, Fair Fax Partners. 309 AD2d 
627 [ I st Dept 2003]; Llorca v Manzo, 254 AD2d 396 [2d Dept 1998]). Defendants presented proof 
including Catania' s recent testimony. info rmation related to plaintiff college registration, dri ver' s 
license, absentee voter registration and tax return filing . In the case Roman v Brereton, (182 AD2d 
556 [ I st Dept 1992]) the First Department reversed the lower courts denial of defendant' s moti on 
to change venue pursuant to CPLR 510 (I) and (3) from Bronx County to Chenango County and 
granting of plaintiff s cross-motion to change venue. Although plaintiff lived in Bronx County at 
the time of the accident for purposes of deciding whether venue was properly placed in Bronx 
County. --the controlling date is the date of commencement of the acti on'" (Id: see CPLR 503 (aj). 

Based upon defendants· submission, the Court finds that thi ca e. initiated by Catania in 
20 19, has no nexus to the County of Queens. None of the parties res ided in Queens County when 
thi act ion was commenced. and defendants moved promptly to change venue upon ascertaining 
plaintiffs true residence (see CPLR 503: Saint-Louis v Esposito. 171 AD3d 824 [2d Dept 20 19]: 
Accardi,, Kaufmann, 82 AD3d 803 (2d Dept 20 11 : Gordillo v Hill , 157 AD3d 4 70 [ I st Dept 20 18 J). 
By se lecting an improper venue in the first instance, the plaintiff forfeited the ri ght to choose venue 
(see Nunez v Yonkers Racing Corp .. 153 AO3d 1355 [2d Dept 20 17]). The Court finds that a 
hearing related to venue in thi s matter i not required (see Demirovic ,, Pe,fo rmance Food Group. 
Inc., 170 AD3d 656 (2d Dept 20 19]). The plaintiffs cross-motion i denied without prejudice to 
renew before the Justice assigned to thi s matter in Onondaga County. Therefore it is: 

ORDERED. that the defendant · motion to change venue in this acti on from the County or 
Queens to the County of Onondaga is granted; and it is further 

ORDERED, that a copy of thi Order with Notice of Entry be erved on all parties to the 
act ion. the Clerk of the Supreme County. Queens County, and the Clerk of the Supreme Court. 
Onondaga County; and it is further 

ORDERED, that the Clerk of the Supreme Court. Queens County. upon being se rved with 
a copy of thi s Order with Notice of Entry and payment of any required fees, if any. is directed to 
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transfer all papers filed in their offic in the above entitled action to the Clerk of the Supreme 
County, Onondaga County: and it is further 

ORDERED, that plaintiffs cross-motion is denied without prejudice to renew before the 
Supreme Court Justice to be assigned to the matter in Onondaga County. 

Therefore, the defendants' motion is granted and the cross-motion is denied without prejudice 
to renew as aforementioned. 

This constitutes the decision and Order of the Court. 

Dated : August 6,2019 

FILED 

AUG 21 2019 

COUNTV C:L!RK 
QUHNI COUN'rY 
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