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SUPREME COURT OF THE STATE OF NEW YORK 
CO.lfflTY.O'F THE BRONX 

Plaintiff, 
-agaill$t• 

The Doe Fund, Inc., BorlcUa Village Housing 
Develp.prtient Fund Co., Inc ... et al., 

Defendants. 
---.-..---··-------------=-----...-·-·--------............. -x 
Hon. ~wis J. Lubell, I,S.C,: 

j DECISION AND ORDER 
Index No. 302595/2011 

Plaintiffs motions tp vacate (Motion Segue 'cct No.· 18) and to reatgu.e 

(Motion Sequence No. 19) the prior Order of this Court are conSQlidated for 

diJPOsif;ionattd decided as.follows. 

This,actlon concems plaintiffs purchase at auct on from the City of NewYork 

("City,') of the formf!!r Bronx Borough Courthouse ("fo · er Courthouse") located at 

. . . 
513 E. 161st Street by deed dated December 22, 998. Prior to the plaintiffs 

pu~e. o~e • of die aqjacent streets (161 st Stree between Brook and Third 

Avenues) was demapped by the City as part of an ur an renewal plan entitled the 

Melrose Commons U~ban Renewal Plan (May 1994 , which indicated that 161st 

Stree~ between Brook and Third Avenues, wo Id be eliminated to form 

"deve}Qpable. land, mapped. park or operi space." espite the fact that plaintiff 

purchased the former coQrthouse after the demap ing of the adjacent street, 

plaintiff continues to assert that it purchased either th street or an easement in the 

street. 

This Court (Order, April 30, 2018, Lubell, J.S.C.) previously rejected many of 

the plaintiffs claims. In particular, this Court assumed the truth of the plaintiffs 
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allegation that at the time of the conveyance, the City's closing attorney drew an 

irregularly shaped circle on a taX map around the parcel to indicate the property 

and ea~ement$ that were being convt?yed. The hand-drawn marking enco_mpasses 

the surtounding streets as drawn on the map, including East 161st Street,.and then 

extends outward from the irregnlarly shaped circle ~ en~ompass East 161st Street 
• I 

i 
across Bropk Avenue, up to Washington Avenue. this Court held that a dee:d, 

I 
• I 

unambiguous on it:S face, cannot be varied by extrinsic1 eVidence. Further, the Court 

nob!d that.~ drawing was unexplained and intxplicably extended to and 

encompas.sed 161st Street between Washington and rook Avenues, whleh )las no. 

relation to the_ plaintiffs property. The document in .its~lf it has no intrinsic 

meaning, arid it cr~ated net ambiguity in the deed. e Terms of Sale specifically 

excluded any reliance by plaintiff on any oral or wri . n rep_resentations as to the 

state of title ancl' the property conveyed. The diagram could hardly be tenned and 

"express easement"' as it contained no words of conve)ance, no demarcation of any 
I 

easenient or any other discernable property interest land identified no parties or 

any .o~er cogrtiz~ble meaning~ Lastly, the Court h~ld in this regard that the 
I 

representations of the closing attorney could hardly µndo the filed map changes 
I 

undertaken after numerous pubic hearings, by the duly appointed executive and 

legislative branches ornew York City government, in a1cordance with the NOw York 

City Charter and the Administrative Code. 

Plaintiff now moves to vacate the prior decision ased on Judiciary Law§ 21. 
' . l ~ 

That section provides, in fu11, · that, "A judge other t , an a judge of the court of 

appeals, or of the appellate division of the supreme cqurt; shalJ not decide or take · 
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part in the dedsion of~ question, which was argued otally in the col}rt, when he was 

not pre~ent'and sitting th•rein -as i judge." It is argued by the plaintiff that the 

conferencing of this motton. in chambers,· by Justice McK~n, without any record of 

the conference. having been ·made,. constituted oral argument in court within the 
, • • i 

i 

contentpJal'lt1n of the sta~~ lt'i$ undisp.uted that Justice McKeon was not available 

to decide:-the:,motiOIL It has been held .dJat Judiciary ~~ §· 21 does not categorically· 

bar a second,.Judp ··hm F\:tUng·.on a post· trial CPLR 4404 motion where the trial 

Judge:.beco~e. ilntv.a.Uablet.. (Goyl,,v.·Po,t.Auth •• 6 AD. d 183, 183, ·715 .N.Y.S.2d 2, 3 

· {l*'Dept 2004).) The Court· of Appeals has also not ~at where, .as he.re, purely 

legal lssu~ ·are involved~ "this Court and the Ap el~ate Divisions have ·rarely 

ra.~ed on ttie ·basl$ of Judi~ry Law § 21, or its p edecessor statutes fn a case 

~ a· s.ul>~~t.e tdal J~ge dedded a purely legal uestion. • (People~;; H~pmn, 

2·1 ttY.3d-277. 286, 992 N~IL2d 105·9, 1065. 970 N.Y.S. d 716, 722 [2013}.) 

As$Ulil,ng th@t Judlct~ry Law § 21 applies to i onnal discussions during an 

off-th~record ~nt.rence fn eh,mbers, the Court flndr that the issue is now moot 
I . ' ! 

This Court granted argume~t on the· ~resent motions, rn~ now granted reargument 

on its prior decision herein. Accordingly, plaintiff has ~ad ~ fu1l and fair opportunity 

to have ~e motions decided ab initio foUowing oral argument on the record. 

On reargument~ this· Court adheres to its prior determination. This Court 
I . 

previously undertook a painstaking r~view of the r~levant legal arguments, and 
. I . 

finds no basis to depart from the reasoning expresse1 in its prior 16-page writing. 

The pla-intiff s main arguments depend on its basic ass~rtions that it had an interest 

in the demapped street arising out of the alleged actions of the City's closing 
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attorney. The p!aintiffcan point to no evidence of a conveyance~ as it purch~sed 

only tlte courthouse parcel. and not the alreacly demapped street The plaintiffs 
. •. I . . . 

reliance on extrinsic evidenrofan express easement (ambiguous scribbles on a tax 

map allegedly made a,t tbe· f osing by the Citys attorney) to vary the agreement of 

the parties faiJs,as ~ mattet of law; The existence of an easement is inconsistent 

with the prior demapping o~ the adjacent street as part of an urban renewal plan. 

A<:cordtrtg}y,Jt i$ / 

ORDEREDthat the-mttion to-vacateis denied as academic, and it-is · 

ORDijRED· ~at the ·. • tion to reargue is granted,. and on reargument. the 
• i ~ 

Court ~dhe:res to Its pnor de~rmin~tion herein. 

Thi$ constitutes-the,:Qecisionand Order of the Court. 
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