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SUPREME COURT OF THE STATE OF NEW
COUNTY OF DUTCHESS

GREGORY GALES,
Plaintiff,

-against-

JUDITH A. CATUCCI and JOSEPH M.
CATUCCI,

Defendants.

FORMAN, J., Acting Supreme Court
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as a matter of law. For the reasg
denied.

Defendants have also moved f
grounds that Judith C. Catucci ha
years. For the reasons stated herx
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68 NY2d 320 [1986]).

Hospital, g

prima facie case, the burden of g
opponent of the motion to produce
form sufficient to establish the
fact (see Zuckerman v. City of Ne
In support of their motion,
transcripts of plaintiff Gregory
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intersection where the accident o
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ns stated herein, that motion is
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s reached the age of seventy
ein, that motion is granted.
5STON
ment, the test to be applied is
ist or whether on the proof

to a party as a matter of law
1 [1974]). The movants must set
titlement to judgment as a

nt evidence to demonstrate the
fact (see Alvarez v. Prospect
nce the movants set forth a

oing forward shifts to the
evidentiary proof in admissible
existence of material issues of
w York, 49 NY2d 557 [1980]).

defendants submit the deposition

Gales and defendant Judith A.

traffic light controlling the

ccurred was green when he first

f

I NDEX NO. 2017-50347
RECEI VED NYSCEF: 01/24/2019



["EICED_DUTCHESS COUNTY CLERK 017257

2019 04:19 PV

I NDEX NO

NYSCEF DOC. NO. 26

saw it (see Deposition of Plainti
the point that he first saw the g
point of the accident, plaintiff

traffic light under continual obs

Plaintiff at p 46 lines 20-24).

RECEI VED NYSCEF:
ff at p 46 lines 17-19). From
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Plaintiff testified that the

light remained green, until the point he was “about to go right

under it”, then it turned yellow
pp 46-47 lines 25, 2-4).
Defendant Judith A. Catucci

observed the traffic light at iss
to six car lengths away and it wa
Defendant Judith A. Catucci at p
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the accident
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lines 17-20). Upon further questi
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ue, she was approximately five
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Rotuba Extruders, Inc. v. Ceppos,
when the existence of an issue of
debatable, summary judgment shoul

Goodson, 8 NY2d 8 [1960] reargume
not the court’s function on a mot
assess credibility (see Brown v.
20121) .
of fact or credibility are raised
Here, the defendants have fa
demonstration that they are entit
Specifically,
plaintiff and the defendant Judit
of credibility to determine which
the time of the accident

(see Nap

Slip Op 08943 [2™ Dept 2018]; Chu

798 [2™ Dept 2015]). Therefore, d
judgment is denied without the ne
of plaintiff's opposition papers
Trading Corp., 283 AD2d 538 [2™ D
Defendants also move for an
3403 (a) (4), for a special trial p
Judith Catucci is more than seven
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the Legislature's use of the imperative “shall” is mandatory, not
permissive, this court lacks any |discretion when deciding a
motion for a trial preference based upon the age of the parties
(see Campbell v. Kelly, 42 AD2d 601 [2™ Dept 1973]; Cruz v.
Integrated Health Admin. Servs., |Inc., 56 Misc3d 654 [Sup Ct,
Queens County 2017]). Based upon the foregoing, it is hereby
ORDERED, that Defendants’ motion for summary judgment is
denied; and it is further
ORDERED, that Defendants’ motion for a trial preference is
granted; and it is further
ORDERED, that counsel for all parties shall appear for a
pretrial conference on March 4, 2019 at 9:30 a.m.
This constitutes the Decision aﬁd Order of the Court.

Dated: January 22, 2019
Poughkeepsie, New York

PMC-—- \\ram"—"
HON. PETER M. FORMAN, AJSC

TO: Sobo & Sobo, LLP
John A. Del Duco III, Esq.
Attorneys for Plaintiff
One Dolson Avenue
Middletown, New York 10940

Law Office of Thomas K. Moor
Alyson M. Piscitelli, Esq.
Attorneys for Defendants

PO Box 2903

Hartford, Connecticut 06104
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