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‘SUPREME COURT OF THE STATE OF NEW YORK

" Motion Sequence #1

period for appeals as of right (CPLR
5513[a]), you are advised to serve a
copy of this order, with notice of
entry, upon all parties.

i

|

_ o

To commence the statutory time ' i
| i

COUNTY OF WESTCHESTER
: : : X
MARINA STATI and HUGO REYES, o ‘
' ' DECISION AND ORDER »
Plaintiffs, - |
' Index No. 63824/2017 '
-against- o ' Motion Sequences #1 & 2
CHRISTIAN I. KREPS and JOSEPH F. KREPS, JR., {
" Defendants. I’
: |

COLANGELO, J.

The following papers were read on Plaintiffs’ Motion for Summary J udgment on the issue

of liability (Motion Sequence #1) and Defendants’ Cross-Motion for Summary Judgment

(Motion Sequence #2) :
Motion Sequence #1 . NYSCEF
Notice of Motion-Affirmation-Exhibits A-I o 20-30
Opposition-Affirmation o 72
Reply Affirmation-Exhibits A-D ' 73-77 ,
|

Motion Sequence #2 !
Notice of Cross-Motion- Afﬁrmatlon Exhlblts A-K 32-43 |

- Opposition-Affirmation- Afﬁdawts (3)-Exhibits A-N 47-65

Upon the foregoing papers it is ORDERED that the motions are disposed of as follows:

This is an action for personal injuries allegedly sustained by Plaintiffs Marina Stati and
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Hugo Reyes (“Plaintiffs™) on April 16, 2017 at approximately 9:00 pm when, while wearing
seatbelts in thefr vehicle, their vehicle was struck in the rear by Defendants’ vehicle on the Henry

Hudson Parkway in the vicinity of West 159" Street, New York. Defendant Christian I. Kreps ‘

who was driving the Cadillac Escalade with the permission and consent of the vehicle’s owner

and his father, Defendant Joseph F. Kreps. Venue of this matter is based upon Plaintiffs’

residence in Mount Vernon, Westchester County.

At the time their vehicle was rear-ended, Plaintiff Stati was the driver and Plaintiff Reyes
was the froht seat passenger.} With regard to the occurrence of the accident, Plainﬁffs offer the
deposition tesfimony of Defendant Chrisitian Krfc”ps'in support of their motion. (P1. Exh. I).
Defendant Kreps tesfiﬁed that he .had taken the wfong exif off the George Washington Bfidge - 1
and was driving on the Henry Hudson .Parkway when the accicient_ occurred. (P. 11, lines 24-25; | I
p. 12, lines 2-4). He was looking to take the nearest exit and pull over at a gas station to regain

his bearings. (P. 12, line 25; 13, lines 5-8). He saw the Stati vehicle maybe five seconds before

the impact. He had looked up from when he turned his head from a car that was merging in the

4_
- middle and he just didn’t see them. At the time of the impact the Stati car was stopped. (P. 20, ‘
. . - |

lines 10-25).
.The Affidavits of the Plaintiffs submitted in support of the insfant motion describe the |
impact of the accident. According to Piainﬁff Stati, upon impact, “[shej was severely thrown
inside the vehicle striking [her] head on the steering wheel. [Her] back alsd slammed against the i
seat. [Her] right knee also hit the middle console in ther] vehicle. [She] lost consciousness for a
brief period of time and when [she] regainéd consciousn¢ss and exited [her] vehicle [she] was in

shock, felt dizzy and had pain all over [her] body.” (Stati Aff. 95).
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Plaintiff Reyes states that “[he] was severely thrown inside the vehicle striking [his] left
shoulder and left _kneé on the dash board. In addition, [I;is] head struck the head rest.” (Reyes
Aff. 95). Thé following 'day, “[he] was experiencing extreme pain in [his] left shoulder, left
knee, left elbow, back and neck as weli as bleeding;’ from the site of an appéndectomy performed
five days before the accident. (Id. 96). For seven months folldwing the accident and due to the
injuries he sustainéd in the accident, he could not and did not engage in most of his usual and
customary activities, including his uéual exercise regirﬁén, household activities, social, athletic,
volunteer and recreational activities, working to full capacity, sitting for long périods of time,
and standing and walking for extended periods of time. (/d. 11). As of February 2019, his
éctivities were still very limited. He is unable to engage in exercise, athletic, volunteer and
social activities. Food shopping and laundry is done with pain and difficulty. The pain '
interrupts his sleep, he still cannot sleep on his left side, often Waking up with numbness to his
left arm and shﬁuider. His injuries have impécted his romantic relations. (/d. §12).

It is well-established that "[a] rear-end collision with a stopped or stopping vehicle
creates a prima facie case of negligence against the operator of the rear vehicle, thefeby requiring
that operator to rebut the inference of ﬁegligence by providing a non;negligent explanatioﬁ for |
the collision." Williams v. Spencer-Hall , 113 A.D.3d 759 (2d Dept. 2014); Volpe v. Limoncelli,
74 A.D.3d 795 (2d Dept. 2010); Klopchin v. Masri, 45 A.D.3d 737 (2d Dept. 2007); Chepel v.
Meyers, 306 A.D.2d 235. (2d Dept. 2003); Tutrani v. County of Suffolk, 10 N.Y.3d 906, 908
(2008); Clarke v. Phillips, 112 A.D.3d 872 (2d Dept. 2013). | |

Defendants have failed to oppose Plaintiffs’ motion and instead have filed a Cross-

Motion for Summary Judgment seeking an Order dismissing Plaintiffs’ Complaint on the ground
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that tﬁe injuries aileged by .Plairlltiffs do not satisfy the “serious iﬁjury “ threshold requirement of
§5102(d) of the Insurance Law of the State of New York and their claims for ﬁon;economic loss
are therefore barred under §5104(a) of the Insurance Law. As provided in the Insurance Law, -
under the “No Fault” statute there is no right of recovery for personal injuries arising out of
negligence in the use or.o"peratio.n of a motor vehicle within the state, except in the case of
“serious ihjury” or for basic economic loss. (see Insurance Law § 5104). The term “serious
injury” is defined by condition-specific éategories in Insurance Law § 5102(d), as a personal
injury “[w]hich results in death§ dismemberment; significant disfigurement; a fracture; loss of
a fetus; permanent loss of use (;f a body organ, member, function or system; permanent
consequential limitation of use of é body organ or member;b signiﬁcént limitation of use of a body
function or system; or a medically deftermined injury or impairment of a non-permanent nature
which prevents the injured person from performing substantially all (-)f the material acts which :
constitute such person's usual and customary daily activities for not less than ninety days during |
the one hundred eighty days immédiately following the occurrence of the injury or impairment.”

The injuries alleged to have been suffered by Plaintiffs are sét forth with particularity in
their Veriﬁed Bill of Particulars (Def. Exh. C. 8), and afe incorporated herein for purposes of
this discussion. |

In support of their motion, Defendants have submitted and principally rely on the medicél i
reports and conclusions of Drs. Vincent I. Frazzini, Jr. (Def. Exh. D & E) and Ronald Mann
(Def. Exhs. I & J). ;l“heir ﬁndinés and opinions are discussed in detaii in thé Affirmation of
Defendants’ counsel, Scott L. Mathless, Esq. (Mathless Affirmation).

With respect to Plaint'iff Stati, Defendants acknowledge that a lumbar fracture which is
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alleged to have be'envsustained by her as a result-of the accident, would, if causally related to the -

accident would satisfy the “threshold” injury statute. However, reliance is placed on the opinion

of retained expert Dr Frazzini who reviewed the June 2 and July 21, 201 7 Lumbar MRI studies

- and the July 20, 2017 CT Scan gind found that “the LS'Pars fractures are chronic and related toa

congenital fracture, unrelated to a traumatic event.” According to Frazzini, the findings were all

degeneratlve in nature. (Mathless Affirmation 96). With respect to the studies of Pla1nt1ff’s
lumbar and cerv1cal spme right knee and head, Dr. Frazzm1 opined that none of the studies
showed any traumatically caused pathology. (/d. §7; Defs. Exh. D).

Dr. Frazzini opined that none of the diagriosﬁc studies of Plaintiff Reyes’s 'left knee, left
elbow, lumbar spine, léft shoulder and cervical spige conducted in May 2017 showed any
traumatically caused pathology. In his view, these injuries were either degenerative and/or
chronip. (/d. §8; Def. Exh. E).

Plaintiffs Stati and Reyes were examined on October 9, 2018 by retained expert Dr.
Robert Manﬁ, who is Board Certified in Orthopedic Surgery. Dr. Mann’s reports on examination
are submitted in suppoﬁ of Defendants” motion. (Defs. Exhs I & J, respectively). |

Dr. Mann’s examination of Plainﬁff Stati included Range of Motion testing of Piaintiff_ |
Stati’s cervical spine, thoracolumbar spiné and lower extremities with-the use of a gonibmeter. '
He found the sprain/étréin of the cervical spine, lumbar spiﬁe and right knee to be resoived. Dr.
Mann ;oncluded that from a medical standpoint there was 1o objective evidence of a disability,
no objective evidence of 1imitations, and opined that Plaintiff is able to perform her ususal and
customary activlities,. and there was no evidence of any permanency or residuals. (Defs. Exhs I, p.

4).
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Plaintiff Stati was examined by Dr. Rashmi Sheth on August 1, 2017 pursuént to her No-
Fault policy. Dr. Sheth found full range of motion in each test coﬁducted of Plaintiff’s c_er.vlical,._
thoracic and lumbar spine, and right knee.A (Defs. Exh. K).

With respect to Plaintiff Reyes, Dr. Mann conducted an examination which included:
Range of Motion testing of Plaintiff’s cervical spine, thoracolumbar spine énd upper extremities
with the use of a goniometer. Dr. Maﬁn found mild residuals causing minor impairmenf only to
Plaintiff’s left shoulder and knee, and concluded that Plaintiff is able to perf_drm his usﬁal and
customary activities. (Defs. Exh. J, p. 4). |

Defendants contend that the objective medical evidence demonstrates that the injuries
claimed by Plaintiffs have not caused them to suffer a “permanent” or “significant * loss or
limitationof use of their cerviéal or lumbosacral spine aé alleged in the Verified Bill of
Particulars. Td make this point, Defendants cite i)ortions of the Plaintiffs; deposition testifnony.
In particular, Plaintiff Stati testified, inter alfa, that she never paid out of pocket for any
treatment and stopped -treéting once insurance Beneﬁts stopped; she was discharged from the
emergency room after about eight hours with only a “collar”; no air bags deployed and none of

the window glass broke or shattered upon impact; she spent only ten days confined to bed after

the accident. Defendants make reference to Reyes’s testimony that although he was weafing a

seatbelt that went across his waist and shdulder and was working properly, his left knee and left

shoulder came into contact with the dashboard during the accident; no windows in the car were
broken and no air bag was deployed; he decided against “tear repair surgery” recommended by

his treating doctors. (Mathless Aff. §30).
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The “Serious Injury”’ Threshold Motion

CPLR §3212(b) states in pertinent part that a motion for summary judgment "shall be
* granted if, upon all of papers and proof submitted, the cause of action or defense shall be |
~ established sufficiently to warrant the court as a matter of law in directing judgment in favor of
any party." | |
In Andre v Pomeroy, 35 NY2d 361, 364 (1974), the Court of Appeals held that: |
[sJummary judgment is designed to expedite all civil cases by !
eliminating from the Trial Calendar claims which can properly be !
resolved as a matter of law . . . when there is no genuine issue to be ;
resolved at trial, the case should be summarily decided, and an *
unfounded reluctance to employ the remedy will only serve to

swell the Trial Calendar and thus deny to other litigants the right to
have their claims promptly adjudicated. . o !

It is well-settled that "the proponent of a summary judgment motion must make a prima
- facie showing of entitlement to judgment as a fnatter of law, tendering sufﬁcier.lt. evidence to : i

eliminate any material issues of fact from the case [citations omitted]. Failure to make such a
showing requires the denial of the motion? regardless of the sufficiency of the opposing papers
[citations.tomitted].f' Winegrad v New York Univer;ity Medical Center, 64 N.Y.2d 8’51, 853
(1985); Ayotte v Gervasio, 81 N.Y.2d 1062, 1063 (1993); F inkelsiein v Cornell University
Medical Collége, 269 A.D.2d 114, 117 (1* Dept. 2000).

As provided in the Insurénce Law, under the “No Fault” statute there is no right of
recovery for personal injuriés arisfng out of negligence in the use ér operation of a rhotor vehicle
within the state, except in the case of “serious injury” or for basic economic loss. (seé Insurance

Law § 5104). The term “serious injury” is defined by condition-specific categories in Insurance 1

Law § 5102(d), as a persohal injury
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“[W]hich results in death; dismemberment; significant disfigurement; a fracture; loss
of a fetus; permanent loss of use of a body organ, member, function or system;
permanent consequential limitation of use of a body organ or member; significant
limitation of use of a body function or system; or a medically determined injury or
impairment of a non-permanent nature which prevents the injured person from
performing substantially all of the material acts which constitute such person's usual and
customary daily activities for not less than ninety days during the one hundred elghty days
immediately following the occurrence of the injury or impairment.”

 While summary judgment is available in some cases, its dire, case terminating effects

preclude its use except in “unusually clear” instances. Stone v Aetna Life Ins. Co., 178 Misc. 23,

- 25 (Sup. Ct., New York County,1941). “A remedy which precludes a litigant from presenting his

evidence for consideration by a jury, or even a judge, is necessarlly one Wthh should be used
sparingly, for its mere existence tends to alter our Jurlsprudentlal concept of a ‘day in couﬁ >
Wanger v Zeh, 45 Misc.2d 93, 94, (Sup. Ct., Albany County, 1965), aff’d 26 A.D.2d 729 (3¢
Dept.1966). Given the fact that summary judgment is the procedural equlvalent of a trial,
granting summary judgment requires that no material or triable issues of fact exist. When doubt
exists or where an issue is arguable, or “fairly debatable,” summary judgment must be denied.
Bakerian v HF. Horn, 21 A.D.2d 714 (1* Dept. 1964); Jones v C’ounbz of Herkimer, 51 Misc.2d
130; 135 (Sup. Ct., Herkimer County, 1966); Town of Preble v Song Mountain, Inc., 62 Misc.2d
353, 355 (Sup. Ct., Courtland County, 1970); See also, Sillman v Twentieth Century.-Fox. Film
Corporation, 3 N.Y.2d 395, 404-(1957).

The movant has the burden of sﬁbmitting evidgnce; in admissible form, to support the
summary judgment motion. Zuckerman v City of New York, 49 N.Y.2d 557, 562 (1.980).
Unsworn documents are inadrhissible evidence.and thus a party’s reliancé thereon ih suppért of a

motion for summary judgment is improper. See Huntington Crescent Country Club v M & M

8
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Auto & Marine Uphbls?ery, Inc., 256 AD2d 551, 551 (2™ Dept. 1998).

It is well established that the propbnent_of a summary judgment motion must make a
mvf;avcﬁ showing of entitlement to judgment as a matter of law, tendering éufﬁcient
admissible evidence to eliminate any material issues of fact from the case. (see Alvarez v.

 Prospect Hosp., 68 N.Y.2d 32‘Q, 321 [1986]; Winegrad v New YorkiUnviversity Medical Centér, 64

: NYZd 851, 853 [1985]; Ayotte v Gervasio, 81 NY2d 1062, 1063 [1993]; S.J. Capelin
Associates, Inc. v. Globe Manufacturing Corp., 34 N.Y.2d 338, 341, 357 N.Y.S.2d 478, 480
[1974]; Finkelstein v. Cornell Univérsz'ty Medical College, 269 A.D.2d 114, 117 [1* Dept.
2000]). The moving party must affirmatively demonstrate the merits of its claim or defense, and
éannot obtain summary judgment merely by “pointing to gaps in its opponent’s proof.” Kajfasz v
Wal-Mart Stores, Inc., 288 A.D.2d 902, 902 ‘(4“‘ Dept. 20015; Dodge v City of Hornell Incz;ustriai
Development Agency, 286 A.D.2d 902, 903 (4™ Dept. 2001), Frank v Price Chopper Operating
Co Inc., 275 A.D.2d 940 (4™ Dept. 2000).

Fallure by the movant to meet this burden of proof “requires denial of the motion,
regardless of the sufficiency of the opposing papers”. Alvarez v. Prospect Hosp, supra;
Winegrad v New York University Medical Center, supra, 64 N.Y.Zd ai 853; See, also, Miccoli v

- Kotz, 278 A:D.2d 460, 461 (2d Dept. 2000); Kar:ras v County of Westchester, 272 A.D.2d 377

378 (2d Dept 2000) Fox v Kamal Corporation, 271 A.D.2d 485 (2d Dept 2000) Gstalder v

State of New York, 240 A.D. 2d 541, 542 (2d Dept. 1997); Lamberta v Long Island Razlroad 51
A.D.2d 730, 730-731 (2d Dept. 1976); Greenberg v Manlon Realty, Inc., 43 A.D.2d 968, 969
(2d Dept. 1974).

A defendant moving for summary judgment under Insurance law §5102(d) bears the
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1 .

initial burden of estabiishing prima facie, by competeﬁt medical evidence, that plaintiff did not
sustain a serious injury within the meaning of Insurancé Law § 5102(d) as a result of the subject
accident. (see Toure v Avis Rent A Car Sys., 98 N.Y.2d 345 [2002]; Gaddy. v Eyler, 79 N.Y.2d
955 [1992]; Walker v Village of Ossining, 18 A.D.3d 867 [2d Dept. 2005]). -

A defendant must demonétrate that all iqjuries pfesented by plaintiff fail to establish a
serious injury. Minori v Hernandez Trucking Co. [nc.; 239 A.D.2d 322 (2d Dept. 1997). The
omission of one of the foregoing will result in the denial of defendant’s motion for summary |
judgment. See, Méyér v Gallardo, 260 A.D.éd 556, 557 (2d Dept. 1999). Failing to affirmatively
demonstrate that aﬁ alleged injury was not causally related to the subj ect accjdent requires a
denial of defendant’s motion for summary judgment as having failed to make out a prima facie
case. See, Lubrdno v Brown, 251 A.D.2d 383 (2d Dept. 1998); Fouad v Riser, 246 A.D.2d 508 |
(2d Dept. 1998), Feuerman v Achtar, 246 A.D.2d 577 (2d Deﬁt. 1998);

In oppoSition fo Defendants’ ‘motion, Plaintiffs have submitte'd, intef alia, ‘their swomn
Affidavits (the “Stati Affidavit” and ‘.‘Reyés Afﬁdavit’j), the Affirmation of their attorney, .
Mitchell Franzblau, Esq. (Franzblau Affirmation), the reports of Dr. Imelda Cruz- Banting and

Dr. Steven S. Klein.

~ As an initial matter, Plaintiffs take the po;ition that Defend‘ants’.motion must be denied
due to their failure to rule out every thfeshold category and establish that_Plaintiffs’ injuries do
not qualify as a serious i>njury under any category of statute. Thus, Defeﬁdants’ have not tendered
sufficient evidence to eliminate any matérial issue of fact ﬁom the ceise.
Specifically, Plaintiffs’ counsel points out that the report of Deféndan‘;s’ examining’

physician, Dr. Mann, fails to even address the 90/180 category under the Insurance Law and has

10
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- failed to state, let alone establish that Plainti'ffs were able to pérform their daily activities for the
first 90 out of 180 days following the accident. In fact, none of Defendants’ doctors make | . ;
reference to the first six months following the accident as it related to Plaintiffs’ activities. » T
(Franzblau Aff. §15). (See Seepersaud v. L&M Bus Corp., 1-40 A.D.3d 579 [1* Dept.
2016][decision granting defendants’ summary judgment reversed Where defendants failed to

meet their prima facie burden as to plaintiff's 90/180-day claim; Defendants' experts did not

examine plaintiff until over three years after the accident and did not offer an opinion qonceming :
her condition during thé relevant period]).
The present motion suffers from the same infirmity. Dr. Mann examined both Plaintiffs
on October 9, 2018, nearly one and one half years after the accident. His report states the
~ identical conclusion with respect to each Plaintiff: “From an bbj ective standpoint, the claimant is
able to perform their usual and customafy activities.” {Def. Exh. L, p. 4; Def. Exh. I, p. 4). The | !
No-Fault exémination of Plaintiff Stati was the only examination conducted within four months ‘ ;
of the accident. Dr. Sheth however, also neglected to comment on Plaintiff’s abilities during the ‘ :
first 90 days after the accident. |
Accordingly and based upon the failure of to meet theif Burden aﬁd establish that .
Plaintiffs did not sustain a serious injury under any threshold category, Defendants’ motion is o
' denied. The Court notes that notwithstanding the denial of Defendants’ motion, the medical »
evidence and Plaintiffs’ Affidavits submitted in opposition to the motion sufﬁciently raise triablé
issues of fact. |
A plaintiff’s médical proof of the extent or degree of a physical limitation may take the |

form of either an expert’s “designation of a numeric percentage of plaintiff’s loss of range of :

11
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motion”, or a qualitative assessment of plaintiff’s ccndition “provided that the evaluation hais anr
cbjective basis and compares the plaintiff’s limitations to the normal function, purpose and use
of the affected body, organ, function or system” (Tcure V. Avis Rent A Car Sys., Inc., supra at
350). In Altreche v. Gilmar Masonry C’orp., 49 A.D.3d 479 (2d Dept. 2012), the opinion of
plaintiff’s treating physician thet the tlisc bulges at C2 through C5 and a disc herniation at L5-S1
seen on the cervical and lumbar magnetic resonance imaging (“MRI”) reports as well as range of
| motion limitations observed upon examination of plaintiff were 'permanent and causally related
to the snbj ect accident raised .a triable issue of fact as to whether plaintiff _sustained‘ a serious
injury under the permanent ios‘s and permanent consequential and/or signiﬁcant limitation of use
categories of insurance Law 5‘1 02(d) to her cervical and/or lumbar spines asa resultdf the |
accident. In Guttierez v. Yonkers Contracting Co., 61 A.D.3d 823 (2d Dept. 2009),' afinding cf a :
triable issue of fact as to whether serious injury was sustained under the si gniﬁcant limitation of i
or the permanent consequential limitation of use categories of Insurance law 5102(d) liy medical .
submissions of plaintiff’s treating physician and neurolcgist'which opined that plaintiff’s
lumbosacral spine injuries, evidenced by significant ccntemporaneous lumbar spine range of -
motion limitation upon examinationand a disc herniation at L3 -4 upon review of MRi films,
amounted to-a signiﬁcant restriction of mobility and a permanent consequential lirnitation of use
of his lumbosacral spine that were permanent and causally related to the accident. _ : ,
The Affirmation of Plaintiff Stati’s treating physician, Dr. Imelda Cruz- Banting, coupled
with Plaintiff’s own Afiidavit'establishes that Piaintifi’s injuries, including a fracturevof the
vertebrae of her lumbar spine, and various injuries to her neck, back, head and right knee vi/hich

did not exist before, are causally related to the accident. At the time of the accident, Plaintiff was

12
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working as a waitress six days per week for eleven to twelve hours per day hours per day with no
limitation of her household tasks and recreatiorlal activities. For approximately 9 ¥2 months
foliowing the accident, due to the severe neck and back pain and right knee pain, Plaintiff was
unable to 'performv most of her usual and customary activities of daily living and was required to
significantly limit her work activities. (Cruz-Banting Aff. §14). Plaintiff’s Affidavit describes in
detail the limitations with respect to her daily activities and her work. (Stati Aff 1]1]9-1 1). In
addition to the continued subjective complaints made by Plaintiff Stati to Dr. Cruz- Banting, with
whom she treated regularly for the first 9 Y2 months, Dr. Cruz-Banting quantified the extent of
Plaintiff’s limitations with objective testing using 5 goniometer and inciinometer on several
eccasions from May 1, 2017>through January 16, 2019 and found significant loss of r'noti'on as !
recently as January 16, 2019. The follovwing limitations were found to exist: |

May 1,2017

Cervical spine:

Flexion 0-30 degrees (normal 0-60 degrees), loss of 30 degrees. Extension 0-20 degrees
(normal 0-60 degrees), loss of 40 degrees. Lateral Flexion 0-20 degrees (normal 0-45
degrees), loss of 25 degrees. Rotation 0-55 degrees (normal 0-90 degrees), loss of 25
degrees.

Lumbar spine: Flexion 0-50 degrees (normal 0-90 degrees), loss of 40 degrees.
Extension 0-10 degrees (normal 30 degrees), loss of 20 degrees. Lateral Flexion 0-10
degrees (normal 0-35 degrees), loss of 25 degrees.

. Right knee: Flexion 0- 125 degrees (normal 0-135 degrees), loss of 10 degrees. (Bantlng
Affirmation 96).

January 16, 2019

Cervical Spine: ‘

~ Flexion 0-45 degrees, loss of 15 degrees. Extension 0-30 degrees, loss of 30 degrees. ‘

- Lateral Flexion 0-30 degrees loss of 15 degrees Rotation 0-65 degrees loss of 25
degrees. I
Lumbar Spine: : '
Flexion 0-40 degrees, loss of 50 degrees. Extension 0-5 degrees, loss of 25 degrees : I
Lateral Flexion 0-10 degrees, loss of 25 degrees v '
Right Knee: : ' ‘ ‘
Flexion 125 degrees, loss of 10 degree.

13
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Dr. Cruz- Banting specifically opines that with a reasonable degree of medical certainty,

* Plaintiff is permanently partially disabled as a result of the accident and she sustained a fracture,

significant limitation of use ofa body funcf_ion or system (her cervipal and lumbar spine and right
knee manifested by loss of motion, accompanied with significant pain and inability fo perform
many of her ususal and daily activities), a perméhent consequenﬁal limitation of a body organ or
member (her cefvical and lumbar spine with significant loss of motion, accompanied with |
significant pain éﬁd inabiiity to perform most of her ususal and daily activities), and that injuries
prevented Plaintiff from performing substantially all of the activities which constituted her usual
and customary activities for at least 90 days of the fist 180 days following the accidcnf, and
continues to dd SO. |

This Court reaches a similar coﬁclusion witﬁ respect to Plaintiff Reyes. Plaintiff Reyes
treated with Dr.‘_Steven S. Klein from May 3, 2017 to January 10, 2018, and was examined by
him as recehtly as February 5, 2019. The findings of Dr. Klein are set forth in his Affirmation
and report, botﬁ of which are submitted in opposition to Defendants’ motion.

During an evaluatién that took place more than three months after the acci_deht on
October 4, 2017, Dr. Klein noted “ Plaintiff [nges]was again evaluated with the 'impressio'n of
persistént impingement, rent type tear of the supraspinatus of the left shoulder” for which Dr.
Klein recommended surgery. (Klein Aff. §17). On January 10, 2018, the examination “revealed
persistent impingement of the left shoulder with an additional diagnosis of earl}-/ adhesive
capsulitis to the left shoulder.” (/d. §19). The rhpst recent .examinat.ion was ;onaucted by Dr.
Klein on Febru_éry 5,2019. Dr. Klein used an objective goniom’efer and determined that the
cervical spine re;lealed a limitation of motion in all planes especially Right Lateral Extension 30
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degrees (normal 40 de.grees}), loss of 10 degrees; Biiateral Rotation 50 degrees (normal 70
degrees), loss of 20 deérees. The lumbar spine reveal.s decreased lordosis and range of motion
limitations as follows: Extension 20 degrees (normal 30 degrees), loss of 10 degrees; Flexion 40
vdegrees (normal 80 degrees), loss of 40 degrees. Ekamination of the l*eft knee revealed -
quadriceps atrophy, retopatellar Crepifus and tendemess with a loss of motion of 20 degfees.
Exainination of the left shoulde‘r revealed active forward elevation and abduction 120 degrees
(normal 180 degreés), loss of 60 degrees; external rotation 50 degrees (normal 70 degreés), loss
of 20 degrees; internal rotation 60 degfees (normal 90 degrees), loss of 30 degrees. Dr. Klein
f01;nd positive impingemeﬂt and Kawkins signs. (Klein Aff. 1]1]21-22)_._

The Affidavit of l;laintiff Reyes details the degree of pain and limitations he experienced
during the first 7 mdnths aftér the accident, and thé limitations that persist. (Reyes Aff. 10}23).
Dr. Klein’s diagnosis of Plaintiff Reyes, confirmed by MRI’s and clinical evaluation is:

1. Cervical straih/sprain with functional loss of motion;

- 2. Lumbar strain/sprain with functional loss of motion;

3. Left shoulder traumatic impingement with adhesive capulitis (tear conﬁrmed by MRI); -

4. Left elbow epicondylitis; :

5. Left knee traumatic chondromalacia patella.

Dr. Klein oi)in_ed that with a reasénable d'egre‘e of medical certainty, Plaintiff Reyes is
permanently partially disabled as a result of the éccident, having sustained paftial but significant
permanent impairments of the lumbar spine an‘d éervical spine, left shquider, left elbow and left | ,
knee causally related to the accident.

In his opinion, Plaintiff Reyes has sustained: 1) significant limi'tation'of ﬁée of a body
function or syﬂstem; his éervical and lumbar spine,'left shoulder, left elbow aﬂd léﬁ knee

manifested by loss of motion, accompanied with'significant pain and inability to perform many
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of his ususal and daily activities; 2) a permanent consequential limitation of a body organ or

member; his cervical and lumbar spine, left shoﬁlder, left elbow and left knee with significant

loss of motion, accompanied with significant pain and inability to perform many of his ususal

and daily activities; and 3) based upon his examinations, lumbar spine and left shoulder MRI’s,

objective range of motion testing, objective testing and representations of Plaintiff himself, his

injuries prevented him from performing substantially all of the activities which constituted his

usual and customary activities for at least 90 days of the first 180 days following the accident,

and continues to do so. (Klein Affirmation,{]24-28). ‘
Accordingly, anc_l‘ based upon the foregoing, it is hereby |
ORDERED that Plaintiffs’ Motion for Summary Judgment on the issue of liability is |
granteci and Defendant's; Cross-Métion for Summary Judgmeﬁt is denied; and it is further
ORDERED that all pairties and counsel shall appear at the ‘Settlement Conference Part,
Courtroom 1600 on September 10, 2019 at 9:15 am;
The foregoing constitutes the Decisioh and Order of the Court.

Dated: July 25, 2019 - _ : :
White Plains, New York /7

. - /-Z :
HORORABLE UHN FFCOLANGELO, 1.S.C
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