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L To commence the statutory time for appeals as of right
i (CPLR 5513[a]), you are advised to’serve a copy ,
: of this order, with notlce of entry, upon all partles -

SUPREME COURT OF THE STATE OF NEW YORK

. . COUNTYOF WESTCHESTER v o
| ' o msimmmaX
| ' KAREN GILBERT and I OHN GILBERT
s Plaintiffs | " DECISION and ORDER =
-against-. . S . ~ “Motion Sequence Nos. 1-2 .~
- - T " Index No. 59687/2018
ERIC HARRIS and EAN HOLDINGS, LLC, ‘ L
B
Defendants:. .-

- RUDERMAN,J. . .

~

The followmg papers ‘were con51dered in connection with plalntiffs motion pursuant to
CPLR 3212 for partial summary Judgment agalnst defendants on the issue of 11ab111ty (sequence-
1), and the eross-motlon by defendant EAN Holdmgs, LLC pu_rsuant-to CPLR 3_212 a_ndv49 uUsC
§ 30106 for summary judgment dismissing ’plaintiffs; cpmpiaint and any-erdssfclaims against it
(sequence 2): | | | |

Papers s L o : v -+ Numbered
Notice of Motion, Afﬁrmation Exhibits A-E o - R |
EAN Holdings Afﬁrmatlon in Opposmon Exhibit A o »
Harris Affirmation . ( '
- EAN Holdings’ Notice of Cross-Motion, Afﬁrmation Afﬁdav1t Exh1b1ts A-G-
Plaintiff’s Affirmation in Reply and Opposition to Cross Motion Exhibit 1 -
:Reply Afﬁrmation to Cross- Motion
!

Th1s is an actlon for personal 1n]ur1es allegedly sustained by plamtlff Karen Grlbert1 on

A TN

June 7,2017 at approx1mately 5 OO P m asa result ofa two—vehicle collision. In movmg for - ‘

summary Judgment.agamst allvdefendants o_n_the issue of liability, plalntiff re_hes on her afﬁdav1t_

! Plalntiff J ohn Gilbert has a derivative clair. References to “plamtiff’ hereln w1ll be to
plaintiff Karen Gilbert. :

1 - - - o : " 1 4"



V\I CH

NYSCEF DOC. NO. 36 o ‘ _ RECEI VED NYSCEF: 04/ 02/ 2019

describing the accident, and a certified copy of the police accident report. In her affidavit,

plaintiff asserts that she was driving on the Bear MQunfain Parkway near its intersection with the

~ Jan Peek Bridge in Peekskill, New York, stopped in traffic, when her vehicle was strubk in the

rear by a vehicle owned by defendant EAN Holdings, LLC and operated by defendant Eric
Harris. Ihlthe police report the reporting officer recites defendant Harris as stating that “he
was attempting to place his sunglasses on his head, looked down and faiied to observe

[plainti%f’ s vehicle] stopped iﬁ traffic.” ‘\

Defendant EAN Holding$, LLC cross-moves for summary judgment >dismissa1 of the

claims against it under the Graves amendment, because it is in the rental car business and the

* vehicle in question was rented to defendant Harris pursuant to that business.

Analysis

Summary Judgment on Liability

Plaintiff has made a prima facie showing of a right to summary judgment on the issue of
liability against the driver, possessor and owner of the vehicle that struck her vehicle from
behind. This showing was made with a certified copy of the police accident report and
plaintiff’s affidavit describing the accident.

“A rear-end collision with a stopped vehicle creates a prima facie case of

negligence against the operator of the moving vehicle, thereby requiring that

operator to rebut the inference of negligence by providing a non-negligent
explanation for the collision” (Cortes v Whelan, 83 AD3d 763, 763 [2d Dept

2011)). '

Defendant Harris has not provided a non-negligent explanation for the collision.
EAN Holdings’ Claim under the Graves Amendment

Ordinarily, the owner of a vehicle whose driver was'negligent would be vicariously liable

under Vehicle and Traffic Law § 388. However, EAN Holdings contends that it is entitled to

2
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B
3

-dismissal of the claii_m'agains_t it under the federal statute generally referred to as the Graves

amendment, which creates an exception to an owner’s vicarious liability where the vehicle

- owner is in the business of -renting or leasing mot’or vehicles:

“[The] owner of a motor vehicle that rents or leases the. vehlcle to a. person . shall not

" be liable under the law of any’ "State or political subdivision thereof, by reason of being
‘the owner of the vehicle . . ., for harm to persons or property that tesults or arises out of
the use, operation, or possession of the vehicle during the period of the rental or lease, if
(1) the owner . . . is engaged in the -trade or business of fenting or leasing motor

vehicles; and

(2) thereisno neghgence or.criminal wrongdoing on the part of the owner (or an

afﬁllate of the owner)

(49 USC § 30106; see Graham v Dunkley, 50 AD3d 55 [2d Dept 2008]).
EAN Holdings has submitted SnfﬁCient evidence to estébli‘sh‘ prima féc_i‘e _tiiat it'is

“engaged in the trade or business of ren’ting or leasing motor vehicles” (id.).‘However, with

- regard to the second requirement for application of the Graves amenidment, namely, that there

/,

was no negligence on the peirt of the Vehiole’s owner, EAN Holdings’ "s_ubmission's “failed to

“conclusively establish that it was not negligent in the maintenance of the vehicle” (see Anglero v -

Hanif, 140 AD3d 905, 906-907 [2d Dept 20 16]). Moreover, since the evidence must be viewed

in the ii'ght most favorable to plaintiffs, and every favorable inference must be afforded to them,

- and facts essential to oppose this cross-motion for summai'y judgment are exclusively within the

knowledge and control of defendants,'plaintiff has a viable lfiasis to seek discovery on the issue

of the owner’s possible negligence before the court finally determines the me;its of the cross-

\

Based upon the foregoing, it is hereby,
. ORDERED that the motion by plaintiff for summary judgmerit on the issue of liability

against defendants (sequence 1) is granted, with the proviso that defendant-EAN Holdings LL.C '
H . o
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| may again seek -Sumrhary' judgmerﬁ dismissing the complaint and cresé-claims as against it
following discovery; and it is further |
: -ORDEREDVthet the cross-motion (sequence 2) is denied without prejudice to.renewal
following the' eo'mpletion of discovery, and it is further
ORDERED that the partles shall appear on Monday, May 20, 2019 at 9 30 a.m. in the
Preliminary Conference Part of the Westchester Supreme Court in the Courthouse located at 111
‘Dr Martln Luther ng Jr Boulevard, Wh1te Plains, New York, 10601

This co_nstitutes the Decision and Order of the Court. ,

" Dated: White Plains, New York
April 2., 2019

“" 'Y JANE RUDERMAN 1S.C.

HO
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