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To commence the statutory time for appeals as of right
(CPLR 5513[a]), you are advised to serve a copy
of this order, with notice of entry, upon all parties.

SUPREME COURT OF THE STATE OF NEW YORK .
COUNTY OF WESTCHESTER

STEPHEN R. GADOMSKI and BELLE GADOMSKI,

Plaintiffs,
-against-

MICHAEL FICAZZOLA, M.D., GREATER N.Y.
UROLOGY, GREATER NEW YORK UROLOGY, PLLC,
ADVANCED UROLOGY CENTERS OF NEW YORK,
ADVANCED UROLOGY CENTERS OF NEW YORK, a
Division of INTEGRATED MEDICAL PROFESSIONALS
PLLC and INTEGRATED MEDICAL PROFESSIONALS,
PLLC, -

" Defendants.

RUDERMAN, J.

The following papers were considered in connection with defendants’ motion pursuant to

RECEI VED "NYSCEF:

DECISION and ORDER
Sequence Nos. 1
Index No. 67534/2016

CPLR 3212 for summary judgment dismissing the complaint as all of the defendants:

Papers _ . '
Notice of Motion, Affirmation, Exhibits A - L -

Affirmation in Opposition, Exhibits A - G
Reply Affirmation '

Numbered
1
2
3 .

This medical malpractice action alleges a fai_lure to timely diagnose and treat prostate

P

cancer in plaintiff Stephen 'Gadom’sk_i'.'1

Plaintiff first presented to the office of defendant Michael Ficazzola, M.D. on September

28, 2005, having been referred due to an elevated PSA level of 4.55. Plaintiff also complained of

! Plaintiff Belle Gadomski’s claims are solely derivative in nature; the references to “plaintiff”

that follow will refer to plaintiff Stephen Gadomski.
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1 of 7

6/534/ 20106
01/ 28/ 2019



" LCED_ VESTCHESTER COONTY CLERK 01729/ 2019 04.33 PN 'NDEXNQ 6753472016

NYSCEF' DOC. NO. 60 : | RECEI VED NYSCEF: 01/ 28/ 2019

urinary urgency and frequency. Dr. Ficazzola pérformed a prostate examination, which revealed
no nodules, and was significant lfor prostatitis, forﬂwhich the antibiotic Levaquin was prescribe&.
Plaintiff returned to Dr. Ficazzola on October 39, 2005, and reported that the medication had
helped the ufinary complaints. . _ -

Dr. Ficazzola performed repeat PSA tests on nlaintiff in subsequent exarninations, and
three biopsies of the prostate was performed between July 30, 2008 and October 20, 2010. The
results of each of those biopsies showed chronic inflammation, but no cancer.

Following a visit on January 14, 2011, Dr. Ficazzola ordered a saturation biopsy, due to a
rise in plaintiff’s PSA levels. The results found benign prostatic hyperplasia (“‘BPH”), and
marked inflammation, and no cancer. On July 15, 2011, despite a further rise in plaintiff’s PSA
level, Ficazzola did not order another biopsy, since it appeared that the ele?ated PSA levels were
due to non-cancerous conditions. On October 2_1/, 2011, Dr. Ficazzola prescribed Avodart to
shrink the prostate, relieve urinary symptoms and address the elevated PSA levels.

When plaintiff returned to Dr. Ficazzola on April 20, 2012, his PSA had gone down to
6.91. In the year that followed, his PSA continued to decrease while he was taking Avodart; on
May 3, 2013 his PSA was 5\2 However, on Nnvember 15, 2013, his PSA levql increased tb 7.9?
and it further increased to 8.6 as of December 27, 2013. At tnis point, Dr.} Ficazzola |
recommended.an MRt followed by a biopsy. An MRI was performed on January 6, 2014, and its
finding included indications “of moderate suspicion for p'rosta'te cancer” and recommendations
for core biopsies in the left apex and midperipheral zone. However, by the tirne Dr. Ficazzola
had those results, plaintiff was in Hawnii, where he was planning to stay for three months.

-~ .

According to plaintiff, when Dr. Ficazzola called to tell him the results of the MRI and

[* 2] 2 of 7 C

|
|



NYSCEF DOC. - NO. 60

that a blopsy was necessary, plarntrff proposed erther comlng home early to have a blopsy
B 12 .

performed ot havmg a blopsy performed in Hawau Pla1nt1ff testlﬁed at his deposition that Dr '

Flcazzola responded that 1t was not necessary to do either;. and that the bropsy could be done :

"o

when he returned in three months Accordlng to pla1nt1ff atno t1me durmg therr telephone

conversation did Dr. FicazzOla in-fo'r_m him ;th'at__ there was ,a_n_y urgency to: havmg the blopsy

performed :
Dr. Flcazzola S recollectron of the J anuary 2014 telephone conversatlon was that pla1nt1ff '
sa1d he would be in Hawau for three to four weeks and he told pla1nt1ff to schedule the blopsy

when he returned from h1s vacatlon The b1opsy was ﬁrst scheduled for Aprll 25,2014, at. which ~

. time, because plamtrff was then suffermg from the ﬂu 1t was rescheduled for May 30 2014

~ This biopsy found cancer of the prostate in oneé core reported to be a Gleason 8 Wthh pla1nt1ff’ s

expert explams is an aggressrve form of prostate cancer, . At an ofﬁce VlSlt on June 1 1, 2014 Dr ‘

i‘-‘

Ficazzola dlscussed his treatment proposals wrth plalntlff

Plamtlff then sought treatment at Memorlal Sloan Ketterlng Cancer Center where he saw
Dr. Vincent Laudone on July 3, 2014 and underwent surgery on August 20 2014 to remove the
entire prostate Durlng that procedure it was found that there had been s1gn1ﬁcant extracapsular
extensron on the left s1de of the prostate 2 After plamtlff’s PSA levels were found to be .58 on |
October 23, 2014 and 66 on December 16 2014 h1s treatmg phys1c1ans determmed that he L
would require adjuvant therapy and radlatlon therapy | S a

Plamtrff commenced thls medlcal malpractlce actron on November 22 | 2016 agamst Dr.

Ficazzola, and the compames w1th whom he is or ‘was' assocrated

In movmg for summary Judgment defendants rely on the expert afﬁrmatlon of Samrr '
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Taneja, M.D., who asserts that Dr. Ficazzola’s care and treatment Qf plaintiff was consistent with
the applicable standard of care, fhat the delay before_ the May 30, 2014 biopéy was not
attributable to any negligence_by Dr. Ficazzola, and that plaintiff’s treatment, prognosis and
outcome did not likely change based on that delay.

In opposition, plaintiff submits the afﬁr;nation of his expert, whb offers the opinion3 toa
reasonable degree of medical certainty, that Dr. Ficazzol.a depértéd ffom accepted standards in
that once the abnormal MRI_ééan fesults were reported, and in view of plaintiff s rising PSA
levels while he was taking Avodart, he failed to immediately informvplaintiff tha;t a biopsy should
be performed as soon as possiblé. While acknowledging Dr. Ficazzola’s testimony that plaintiff
said he wouid be away for several weeks, not seyeral months, plaintiff’s expert observes that
there is no documentation in Dr. Ficazzola’s chart that he ever told plaintiff that it was
imperative that the biopsy be -perfofrﬂed. The expert added that the rise in PSA while plaintiff
was on Avodart indicated that tilis was pdfentially an aggressive form_of ‘prostate cancer, making -
it medically necessary for Dr. Ficaziola to advise plaintiff of the risks associated with a delay in
having the biopsy performéd.’ Further, the expert added that at thé time that the l:;iopsy was
cancelled and rescheduled, D;. Ficazzola should have impressed on plaintiff the need to have the
biopsy performed ag soon as possible, yet the doctor’s chart contains no indication of any such
conversation. As a result of these claimed departures, according. to plaihtiffs expert, the cancer
spread outside Qf the prostate capsule into the surrounding tissue, necessitating additional forms
of treatmept, including radiafioﬁ _alnd adjuvant therapy, in additlion_ to _the\ prostatectomy, to ensure
that all of the cancer cells wére eradicated. o

In reply, deféndants argue thaf plaintiff’s expert fails to- establish that plaintiff would have

4
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avoided the ne_e.d,for the subsequenttreatmentlf the prostate surgery_ had "b‘een performed earlier;
- they also claim that pla1nt1ff hasnot -establish“ed how the eitracapsular_er(tension' can be = |
 attributed to malpractice by Dr Frcazzola : ‘ ,
T Amalis
 The elements of proof m a medrcal malpractlce actron are a dev1at10n or departure from
: accepted practrce and evrdence that thedeparture was a prox1mate cause of rnJury or damage -
(see Thompson v Orner 36 AD3d 791 [2d Dept 2007]) On a motlon for summary Judgment the
defendant physrcran has the burden of estabhshmg the absence of any departure from good and
accepted medlcal practrce or the absence of 1nJury asa result of any alleged malpractlce (see |
Williams v Sahay, 12 AD3d 366 368 [2d Dept 2004]) Wlth the afﬁrmatlon of Dr. TaneJa Dr
Ficazzola’s deposrtlon testrmony and the subm1tted medlcal records defendants have estabhshed -
a prima fac1e showmg of erther the absence .of any departure from go‘od and accepted medrcal
practlce or the absence of mjury as a ‘result of any malpractrce |
“A pla1nt1ff opposmg a defendant phys101an s motlon for summary Judgment must only
.. submit ev1dent1ary facts or, materlals to rebut the defendant's pr1ma fac1e showrng” (Stukas v
'Strezter 83 AD3d 18 30 [2d Dept 201 1]) ‘.‘S:ummary Judgment 1s not approprrate in- 12 medrcal _ _Y
| malpractrce actlon where. the part1es adduce conﬂrctmg medlcal expert op1n10ns (Aronov v
Soukkary, 104 AD3d 623 624 [2d Dept 2013] [1nternal quotatron marks and crtatlon omltted])T
“Such conﬂrctlng expert op1n1ons w1ll raise credrblhty 1ssues Wthh can only be resolved by a
| jury” (DzGeronzmo v Fuchs 101 AD3d 933 936 [2d Dept 2012] see also Roca v Perel 51 |

AD3d 757,759 [2d Dept 2008] [c1t1ng Feznberg v Feit, 23 AD3d 5 17 519 [2d Dept 2005])

While conclusory allegatlons, not supported by competent ev1dence,.are 1nsufﬁc1ent to
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" defeat summary judgment (see DiMitri v Monsouri, 302 AD2d 420, 421 [2d Dept 2003]),

plaintiffs expert’s opinion was no more or less conclusoiy than that of defendants’ 'expert, Dr.
Taneja. Both, upon review of plaintiff’s medical records, focused on the delay between the
January 6, 2014 MRI and the May 20, 2014 biopsy. Both offered their expert opinions as to
whether the delay had a negative impact, eithér oxi the growth of the cancer, or the need for
additional treatment beyond the prostatéctomy. Vyhile Dr. Taneja opined that the tieatment
plaintiff needed was not altered by that delay, it was the opinioii of plaintiff’s expert that the
extracapsular growth was attributable to the delay, and that due to that growth, additional
treatment became necessary that would not have been needed had Dr. Ficazzola advised plaintiff
of the risks associated with a delay in havmg the biopsy performed. According to Dr. Taneja, it
was within the stimdard of care to have a patient such as plaintiff wait several months before
uiidergoing a biopsy following.the MRI report, while according to plaintiff’s expert, the
applicable standard of care reqﬁired that Dr. Figazzola to impress upon plaintiff the need for
alacrity in scheduling tlie biopsy after the January 2014 MRI report. While defendants point out
in their reply affirmation that the extracaps_illar extension of the vcaiicer could have occurred
during the delayv between the May 30, 2014 biopsy and the August 20, 2014 surgery, this
possibility does not negate thé reasoning of plaintiff’s expert; it affects the weight of the
argument, not its admissibility. The same is true of the opinioii of plaintiff’s expert regarding
whether adjuvant therapy would have been nee(ied regardless of when the biopsy arid subsequeiit
prostatectomy were performed; its value is not eliminated based ori Dr. Teineja’s contraryb opinion
v 4

that the additional therapy would have been called for in any event, which he based on

probability calculations.
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Accordingly, it is hereby 3
ORDERED tha'_t _defe)ndantsf .motic‘)n. for summa1;y j:i‘ld.gmvént disfnissing the éomplaint is
denied; and'itié further - - _ - ,  : . C | o R S '
ORDERED thaf the pafti_es are dirécted-.fto appéar m the'Setflé:ment Co_nference Part on

Tuesday, March 12, 2019 at 9:15 va.r'n.,f_at the Wiestvc‘hes.ter. Cdunty _C_ourthoué‘_e located at 111 Dr.

A

Martin Luther King Jr. Boule_vbarc‘i,, White Piains', Néw York, 10601.

* This constitutes the Decision and Order of the Court.

Dated: White Plains, New York"

January 28,2019 'JANE RUDERMAN, J.S.C.
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