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SHORT FORM ORDER E-FILE INDEX No. 17-605482 

CAL. o. 18-0 l l 26AB 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 47 - SUFFOLK COUNTY 

PRESENT: 

Hon. JERRY GARGUILO 
Justice of the Supreme Court 

---------------------------------------------------------------X 

PETER TEMPERINO 

Plaintiff, 

- against -

AMCHEM PRODUCTS, et al., 

Defendants. 

---------------------------------------------------------------X 

CORRECTED ORDER 

MOTION DATE 4-24-19 (002, 003, 004 & 005) 
MOTION DATE 5-22-19 (006, 007, & 008) 
MOTION DATE ~6---"-5_,-1=9_,(--"'-0=09'-'-) ____ _ 
Mot. Seq. # 002 - MD # 006 - WDN 

# 003 - MD # 007 - MD 
# 004 - MD # 008 - MD 
# 005 - MD # 009 - MD 

WEITZ & LUXENBERG, P.C. 
Attorney for Plaintiff 
700 Broadway 
New York, New York 10003 

DARGER ERRANTE YA VITZ & BLAU 
Attorney for Defendant Amchem 
116 East 27th Street, 12th Floor 
New York, New York 100 16 

Upon the following papers read on this e-filed motions for. inter alia, preclusion : Not ice of Mot ion/ Order to Show 
Cause and suppor1ing papers by defendant Amer ican Honda Motor Co. Inc .• dated April I. 2019; by defendant Nissan North 
America. Inc., dated April 4.2019; by defendant DCo, LLC. dated April 8, 2019; by defendant Eaton Corporation, dated April 
I 8.2019; by defendant Ford Motor Companv, dated April 30, 20 I 9: by defendant Pneumo Abex LLC, dated May 3.20 19; bv 
defendant PACCAR Inc .• dated May 6, 2019: by defendant Perkins Engines. Inc., dated May 21, 2019 ; Not ice of Cross Motion 
and support ing papers __ ; Answering Affidavits and supporting papers by plaintiff, dated April 29.2019. May 2, 2019. May 
9. 20 19. May I 0.2019, and June 4. 2019; Replying Affidavits and support ing papers by defendant American Honda Motor Co. 
Inc., dated April 23, 20 19; by defendant Nissan North America, Inc .• dated Apri 1 23 , 20 19; by defendant DCo, LLC. dated April 
23. 20 I 9; by defendant Eaton Corporation. dated May 3.2019; by defendant Ford Motor Company, dated May 15.2019; by 
defendant Pneumo Abex LLC. dated May 2 l, 20 19; by defendant PACCAR Inc .• dated May 2 1. 20 I 9; by defendant Perkins 

Engines, Jnc .. dated May 21, 20 19 ; Other __ ; it is, 

ORDERED that the court, suasponte, hereby recalls and vacates its order dated November 18, 2019, 

and issues the following order in its place and stead: 
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ORDERED that the motion (#002) by defendant American Honda Motor Co., Inc., the motion 
(#003) by defendant issan North A merica, Inc .. the motion (#004) by defendant DCo , LLC, the motion 
(#005) by defendant Eaton Corporation, the motion (#006) b_ defendant ford Moto r Company, the motion 
(#007) by defendant Pneumo Ab x LLC, the motion (#008) b defendant PACCAR lnc., and the motion 
by defendant Perkins Engines. lnc. , are consol idated for the purposes of: this detenn inat ion; and it is 

ORDERED that the motion (#002) by defendant merican Honda Motor Co., Inc. for summary 
judgment is denied· and it is 

ORDERED that the motions by defendant issan North America, Inc. , defendant DCo LLC, 
defendant Eaton Corporation, defendant Pneumo Abex LLC. defendant PACCAR, lnc. , and defendant 
Perkins Engines, Inc ., to preclude the causation opinions of plaintiffs xpe rt w itnes es and for sununary 
judgment are determined as fo ll ows: and it is further 

ORDERED that the moti on by defenda nt Ford Motor Company to preclude the causation opinions 
of plaintiffs expert witnesses and fo r summary judgment shal l be marked as withdrawn in accordance with 
correspondence from defense counsel dated October 29 2019. 

This is an action to recover damage for the injuri e al legedly susta ined by Peter Temperino as a 
result of exposure to asbestos contained in pro lucts manulactured or sold by defendants. 

Defendant American Honda Motor Co. Inc .. mov s for summary _j udgment di smi ssing the complaint 
and cross claims on the grounds that plain ti ff cannot esta blish general or specific causation against it. 
Specifically, it argues that p.laintiffs experts fai led to speci fy any thre hold level of exposure to asbestos 
required to produce the injuries al leged. 

Defendant Nissan North merica, Inc., moves for an order precluding plaintiffs medical causation 
experts from testifying that plain ti ff' s all eged asbestos exposures from it products substantially contributed 
to his development of lung cancer and for ummary judgment in its fa or. Al ternatively, it seeks an 
evidentiary hearing on the issue of whether Lhe causation opinions of plaintiffs expert are admi sible. 

Defendant DCo, LLC, moves for an order precluding the causation opinion of plaintiffs experts 
and, upon preclusion granting summary judgment in its favor. Alternatively, it reque ts an order granting 
a pretrial hearing as to plaintiff s experts' methodology in fo rming their causation opin ions. Defendant DCo 
adopts and incorporates by refer nee the factual and legal representations contai n d in cod fondants 
motions . 

Defendant Eaton Corporation moves f"or an ord r precluding t _ timony from plaintiff's medical 
causation expe11s and for summary judgment dismissing the comp.l a int and all cross claims. In the 
alternative, defendant Eaton Corporation seeks a Frye heari ng as to the admissibility of the causation 
opinions of plaintiff s experts. 

Defendant Pneumo Abex LLC move fo r an order precluding th causati on opinions of plaintiffs 
expert witnesses, and, upon preclu ·ion granting summary judgn1ent dismiss ing the complaint and all cross 
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claims against it. In the alternative. defendant Pneumo Abex seeks a pretrial hearing as to the methodology 
of plaintiffs expe1ts in forming their causati on opin ions. 

Defendant PACCAR Inc. moves for summary judgment in its favor, arguing that plaintiff could not 
have been exposed to the quantity and type of res pi rab le asbestos fibers from PAC CAR products necessary 
to cause his illness. Defendant PA.CC R also adopts the arguments of co-defendant Ford Motor Company 
in its request for alternative relief in the form or a Frye h aring. 

Defendant Perkins E ngines, Inc. moves fo r an order precluding the causation opinions of plaintiffs 
expert witnesses and upon preclusion, summary judgment dismissing the complaint and all cross claims 
against it. In the alternative, defendant Perkins ngines seeks a Frye hearing as to methodology of plaintiffs 
experts in formin g their causation opinions. 

Plaintiff opposes the motions filed by the above-mentioned defendants. arguing that they are 
untimely. Plaintiff further argues that he provided clear and uncontroverted depositio n testimony recalling 
his substantial exposure to asbestos dust from de rend ants' prod ucts and that the ex pe rt opinions he submitted 
rests on a sound foundation of overwhe I ming sc ienti fie con · nsus. The court notes that it granted defendants 
permission to fi l late motions for summary judgment and, thus, it is properly exerci ing its discretion in 
entertaining such motions. 

Plaintiff testified that he began working around 15 years old, as a mechanic performing maintenance 
and repair to garbage truck . He te st ifi ed that his duties inc lude replacing brake and clutches, gaskets as 
well as other repairs. He stated that he would sand drum brakes and at times use an air compressor to blow 
out brake dust during repairs. He testified that he observed visible dust created from his work performing 
among other things, brake , clutch and ga ket repai r and that he breathed in the dust. He testified that he also 
worked as a construction worker at various r sidential and commercia l sites and that his duties included, 
among other thing, demolition , tearing out and installing boilers, pumps, and valves . Plaintiff stated that 
he was exposed to asbestos when he removed boiler and from his work with the firebox, valves pumps 
and circulators, which had asbestos-containing external insulation. In addition, h te ·tified that he smoked 
up to two packs of cigarettes per day for about 3 7 years. 

As to the motion for summary _judgment b defendant American Honda M tor Co Inc ., the movant 
bears the ini tial burden and must tender evidence suffi cient to e liminate all material issues of fact (see 
Winegrad v New York Univ. Med. Ctr. , 64 NY2cl 85 1, 487 YS2d 316 [ 198 5]). Once the movant meets 
this burden, th burden shifts to the opposing party to demonstrate that there ar material i sues of fact 
however, mere conclusions and unsub tantiated allegations arc insuffici nt to raise any triabl issues of fact 
(see Zuckerman v City of New York , 49 Y2d 557, 427 YS2d 595 r I 980]; Perez v Grace Episcopal 
Church , 6 AD3d 596, 774 NYS2d 785 [2d Dept 2004]) . The cou rt 's funct ion is to determine whether issues 
of fact exist, not to resolve issues of fac t or to determine matters of cred ibility; therefore , in determining the 
motion for summary judgment, the facts all ged by the oppo ing party and al l inferences that may be drawn 
are to be accepted as true (see Rot!, v Barreto , 289 AD2d 557, 735 YS2d 197 [2d Dept 2001 ]; O'Neill v 
Town of Fishkill, 134 AD2d 487, 521 YS2d 272 f2d Dept 1987]) . 
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Defendant Am rican Honda Motor Co. submits reports or its experts, Coreen Robbins, Bryan Hardin, 
and Dr. Allan Feingold, and reports of plainti ff's experts, including Dr. Brent taggs and Dr. Nei l Schachter. 
Defendant contends that the report of its xpcrts established that its product could not have caused 
plaintiffs injury as plaintiff was not exposed to ·ufficient lev I of asbestos to cause his lung cancer due to 
his work on Honda brand vehicles. It further argues that plaintiff's experts fail to provide any scientific 
expression or quantification of plaintiff's potential exposure to asbestos from its products and, therefore, 
cannot establish general or specific causation. · 

Coreen Robbins an industri a l hygieni st. states in her r port that chrysotile asbestos fiber exposure, 
if any, is non-existent or negligibly low for ehicle mechanics. She states that epidemiologic studies reveal 
that mechanics are not at an increased ri sk of dev lop ing lung cancer and that mechanic work does noes not 
produce exposures adequate to cause lung cancer . Specifi ca ll y, Robbins explained that "exposures 
experienced by mechanics during typical tasks uch as brake. clutch, gasket. and exhaust work are very low, 
or non-existent, involving commercial, hort- r-i ber chrysotile-type asbestos, if any with overall eight-hour, 
time weighted average exposures averaging 0.04 1/cc for brake wo rk, 0.001 6 flee for clutch work, and 0.018 
flee for gasket and exhaust work.'' She concludes that it is "not scientifi ca lly supported that [plaintiffs ] 
exposure to chrysotile fibers due to hi s mechanic work could b a substantial facto r in the development of 
his lung cancer . She xplains that plaintiff s histnr, of smoking c igarette significantly elevated his risk of 
lung cancer. She fmther states that pl aintiffs work with boilers expos d him to asbestos and that boiler 
workers are at a significantly increased risk of 111 e otheli oma . 

Bryan Hardin principal toxicologist at V ritox, Inc. , who ho ld a Ph.D . in environmental health 
sciences, states in hi s report that plaintiffs smoking history --alone is sufficient to explain a diagnosis oflung 
cancer," as tobacco smoke is a strong carcinogen , responsible for over 90% of lung cancer deaths in the 
United States. He states that on ly a small percentage of lung cancers are re lated to asbestos exposure, and 
that a much greater cumulative lif time exposure than the exposure fo r a career vehicle mechanics is 
necessary to attribute lung cancer to a bestos. He further states that if the lung cancer is related to asbestos 
exposure, plaintiffs work for over 20 years in boile r demoliti on presented an oppo1tunity for exposure to 
am phi bole asbestos-containing materia ls which cou ld have contr ibuted to an incr 'ased risk of lung cancer. 

Dr. Allan F ingo ld state · in his repo rt that plaintiff suffers fro m a rare form of pulmonary 
adenocarcinoma and that minimal exposure to encapsulated ch rysoti le asbestos he experienced from 
occasional work as a mechanic did not cause or contribute in any way to hi s disease. He states that 
plaintiffs malignancy was caused by hi s history of prolonged, nearly life-long, heavy c igarette smoking. 
He states that in the pa t brakes and c lutches manufactured in the nited tates contained 'encapsulated 
chrysotile asbestos and that becau as bestos i. convetted by the high temperature of normal brake to non­
fibrous forsterite, residual brake dust contains non-asbestos forste rite with small quantities of chrysotile. 
He states that such dust does not represent a ri sk for the development of asbestosis and that there is no 
scientific basis for a conclusion that ex posur to motor ve hicle repair work played any ro le in causing 
plaintiff's lung cancer. 

Dr. Brent Staggs states that the exposure history of plainti rr reveals a significant history of asbestos 
exposure and that he developed pulmonary adcnocarc inoma aft ran appropriate latency period following 
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his first known exposures to asbestos . He ex plains that exposure to chrysoti le and amphibole asbestos is 
known to cause pulmonary adenocarc inoma. He conc ludes that plainti f f's cumulati ve expo ure to a bestos 
of all fibe r types was a signi ficant cont ri buting cause to his developmen t of pulmonary adenocarcinoma. 
In an affidavit of Dr. Staggs, he state that asbestos is a known and comp I te carcinogen which initiates and 
promotes cancer and that decades of sc ienti li e study has shown that inhalation of asbestos fibers of all fiber 
types caus mesothelioma, lung cancer as we ll as cancer of other sit s. He states that asbestos shows a 
linear dose-response relation hip with regard to the risk of develop ing mcsothelioma lung cancer and non­
malignant asbestos diseases . He explains that multiple studies have demonstrated that the more asbestos 
a person is exposed to over ti me. the higher the risk of developing an asbestos related disease. 

Dr. Neil Schachter states in hi s report that pla int iff suffe rs from a mali gnant neoplasm of the lung 
and that based on a reasonab le degre of me lical certainty, all of the xposures to asbe tos containing 
products and equipment which p laintiff work cl with resu lted in respirab l.e asbesto being released into his 
breathing zone above background leve l, contr ibuted to hi s cumulative dose of asbestos. He states that this 
cumulative exposure to asbestos, along with his smoking history. was sub tantial causes of the development 
of his lung cancer. 

Here the motion by defendant rn rican Honda Motor Co. fo r ummary j udgment is denied. The 
conflicting repo1ts of the experts ra i e cred ibi lity issues that cannot be resolved on a moti on for summary 
judgment (see Messina v New Yorli City Tr. A utl, .. 84 AD3d 43 9. 922 YS2d 70 [1st Dept 2011]) . 
Moreover, plaintiff is not required to show the preci cause or his injury as a resu lt of hi s exposure to 
defendant American Honda Motor Co . ·s products, only facts and condi ti ons fro m which the defendant's 
liability may be reasonably in fe rred (see Oken v A.CS, 7 AD3d 285, 776 NYS2cl 253 [ l st Dept 2004]; see 
also Parker v Mobil Oil Corp .. 7 Y3d 434, 824 YS2d 584 12006]). Plaintiff testimony identifying 
defendant American Honda Motor o·s products a a source oCh is exposure to asbestos, combined with 
the expert reports of Dr. Staggs and Dr. Schachter demo nstrate an issue of fact as to whether such products 
caused hi s injuries (see Reid v Georgia-Pac(fic Corp., 2 12 AD2cl 462. 622 YS2d 946 [1st Dept 1995]). 

With regard to the remaining defendants · motion_. as ··[qhe introduction ofnovel scientific evidence · 
calls for a detem:1ination or its reliab ility ... the Frye test asks ·whethe r the accepted techniques, when 
properly performed, generate results that arc re li ab le with in the sci cnti Cic commun ity generally"' (Parker 
v Mobil Oil Co. , 7 Y3d 434, 446, 824 YS2d 584 [2006 j, quoting People v Wesley, 83 Y2d 417 , 422, 
611 YS2d 97 [1994]) . Th Frye ru le holds tha t expert testimony based on scienti fi c theories, principles, 
or procedures is admissible only if such theorie . princi ples. or procedure have ga ined general acceptance 
in the relevant fie ld of sci en ti fie stud (see Frye v United States, 293 F IO 13. l 0 14 [ 1923 ]: People v Wesley 
83 Y 2d 417, 6 11 YS2d 97; Ratner v McNeil-PPC, In c., 91 03d 63. 933 YS2d 323 l2d Dept 2011 ]; 
Cumberbatch v Blanchette 35 AD3cl 341 . 825 YS2d 744 l" 2d Dept 2006]) . Significantly, the test for 
reliability is not whether a particular scien til ic theory. test or procedure is unanimous ly endorsed by the 
scientific community, but wh ther it is general ly accept d as re liable (see People v Middleton , 54 NY2d 42, 
444 NYS2d 581 [ 1981]; Lugo v New York City Health & Hosps. Corp .. 89 AD3d 42, 929 YS2d 264 [2d 
Dept 2011]; Zito v Zabarsky . 28 AD3d 42. 8 12 Y 2d 535 Pd Dept 2006]) . f n fact, a court may find 
scientific tests re liable bas cl on the general acceptance of the procedur s as shown through legal writings 
and judicia l opinions ( Lahey v Kelly, 71 NY2d 135, 144, 524 NYS2d 30 [ I 987]). Wher proposed expert 
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testimony does not involve a '·nove l or experimental" theory. principle or procedure. a preliminary Frye 
hearing is not warranted (see Parker v Mobil Oil Co .. 7 Y3d 43 4, 824 YS2d 584; People v Byrd, 51 
AD3d 267, 855 YS2d 505 [1 st Dept 2008 J; Hutchinson v Crown Equip. Corp. , 48 AD3 d 421 , 852 
NYS2d 187 [2d Dept 2008]; No1111011 v City of ew York. 32 AD3d 9 1. 819 NYS2d 705 [l st Dept 2006], 
affd9NY3d 825 , 842 YS2d 756 [2007]: Marsh vSmyth , 12 AD3d 307. 785 YS2d 440 [ l st Dept 2004]). 

Thus , to be entitled to preclusion or a Frye hearing, a movant mu ·t show, prima facie, that the 
theories and opinions of the oppo ing party's expert generally are not accepted in the scientific community 
(see Ratner v McNeil-PPC, Inc .. 91 AD3d 63 . 933 YS2d 323 ; Hutchinson v Crown Equip. Corp. , 48 
AD3d421 , 852 YS2d 187;seeieneral/yAdamyvZiriakus,92 Y2d396.68 I YS2d 463 [1998]). If 
such a showing is made, the burden sh ift to the oppos ing party to demonstrate general acceptance by the 
scientific community of the principles or test upon which the proposed evidence is based (see Lugo v New 
York City Health & Hosps. Corp. , 89 AD3d 42. 929 NYS2d 264 ; Cumberbatch v Blanchette, 35 AD3d 
341, 825 YS2d 744; Zito v Zaharsky , 28 AD3d 42. 812 1 YS2d 535). 

Fu1thermore, the general function of a motion in limine is to perm it a party. before or during a trial , 
to obtain a preliminary order excluding the in troduction of antici pated inadmi ssibl e, immaterial or 
prejudicial evidence or limiting the use of such ev idence (State of e,v York v Metz . 24 l AD2d 192, 198, 
671 YS2d 79 (1st Dept 1998]). However. a trial judg has broad discretion as to the admis ibility of 
evidence offered at trial (see Rados/, 1 Ship.,·tad. 20 Y2d 504. 285 IYS2d 60 [ l 967]) and a ruling on a 
motion in Ii mine, even when made in advance o f tr ial and on paper, con titutes on ly an adv isory opinion, 
which is not appealable as ofright or by permission (Winograd v Price, 21 AD3 d 956,956, 800 YS2d 649 
[2d Dept 2005]). 

Under the particular ci rcumstances or th i_· action. the cou rt finds a ruling as to the admi sibility of 
the opinions of plaintiff expert should be made at the ti me of tri a l. \.Vhen a determination as to the 
relevance of such evidence may b made in context (see Grant v Richard, 222 AD2d l O 14, 636 YS2d 676 
[4th Dept 1995] ; Speed v Avis Rent-A -Car. 172 D2d 267, 568 YS2d 90 [1 st Dept 1991 ]). "The main 
purpo e of a Frye inquiry is to det rmine whether scientific deduct ion in a particular case has been 
sufficiently established to have gained general acceptance in a particular field, not, as defendants would have 
it used here, to verify the oundness of a scientific conclus ion .. (A lston v Sunlrnrbor Manor, LLC 48 AD3d 
600, 601 , 854 YS2d 402 [2d Dept :2008]). Thus. the appl icat ions by defendants lo r a Frye hearing are 
denied at this time, without prej udice to renewal at the time of trial. Finally. the appli cations by defendants 
Nissan orth America, Inc., DCo, LLC, Caton Corporation, Pneumo Abex LL , PACCAR, Inc., and Perkins 
Engines, Inc fo r summary judgment are den i d, as th y are dependent upon the determination to preclude 
or reject the "cumulative exposure" theory set fo rth by plaintiff' s experts. 

Fl 'AL DI ·roSITIO ___x_ 

[* 6]


