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SUPREME COURT OF THE ST A TE OF NEW YORK - BRONX 
PRESENT: Hon. GEORGE J. SILVER 

Justice 

TONY A UPTON-SIMS, as Proposed 
Administratrix of theEstate of ALONZO 
UPTON, deceased, and ALONZO UPTON, 
individually, 

Plaintiff, 

v. 

GRAND MANOR NURSI G & 
REHABCLITATION CENTER, GOLD 
CREST CARE CE TER, ANNA 
MEYENDORFF, M.D., and 
MO 'TEFIORE MEDICAL CE 1TER, 

Defendants. 

INDEX NO. 34522/2018£ 

MOTIO DATE 

MOTION SEQ. NO. ~0~0~l __ _ 

MOTION CAL. 0. ____ _ 

The following papers numbered 1 to 5 were read on this motion for (Seq. No. 001) 

to DISMISS COMPLAJ T (See CPLR §2219 lal): 
Notice of Motion - Order to Show Cause - Exhibits and Affidavits Annexed 

Answering Affidavit and Exhibits 

No(s). 1, I, J, ~ 
No(s). :! 

Replying Affidavit and Exhibits No(s). 

Upon the foregoing papers, it is ordered that this motion is decided in accordance wilh the 

annexed decision and order of the court. 

Dated ~ ~ )lft 

I. Check one: .......................................... • Case Disposed 

2. Check as Appropriate: ... Motion is: • Granted D Denied 

on-Final Disposition 

D Granted in Part D Other 
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SUPREME COURT OF THE STATE OF NEW YORK-BRONX COUNTY 
PRESENT: GEORGE J. SILVER 

Justice 

TONYA UPTON-SIMS, as Proposed Administratrix 
of the Estate of ALO ZO UPTON, deceased, and 
ALONZO UPTON, indiv idually, 

Plaintiff, 

- V -

GRAND MANOR NURSING & REHABILITATIO 
CENTER, GOLD CREST CARE CENTER, 
ANNA MEYENDORFF, M.D., and MO TEFIORE 
MEDICAL CE TER, 

Defendants. 

Cross-Motion: I Yes LJ No 

Index No . 34522/2018£ 
Motion Seq. o. 00 I 

DECISION & ORDER 

Defendant GRA D MANOR URS ING & REHABILITATION CENTER (""Grand 

Manor") moves for an order, pursuant to CPLR ~ 32 11 (a)(3 ). dismissing the complaint on the 

ground that plaintifTlacks the legal capaci ty to commence this ac tion. Defendants MONTEFIORE 

MEDICAL CENTER (--Montefiore··) and GO LD CREST CA RE CENTER (--Go ld Cresf" 

co llecti vely ··defendants") cross-move separately for an order seeking the same relief. 

Plai nti ff TONYA UPTON-SIMS ("plaintiff ), as proposed adm inistratrix of the estate of 

ALONZO UPTO ("decedent"") . deceased, and ALO ZO UPTO . individually, oppose Grand 

Manor and Montefiore·s motions, and cross-moves for an order. pursuant to CPLR § 3025(b), 

granting leave to amend the caption to add the executor. Maurice Samuel (" ·Mr. Samuel"), as a 

plaintiff for decedent· s estate. For the reasons discu sed below, the cou11 grants de!'endants· 
!, 

motions. and denies plaintiff' s cross-motion. 

[* 2]
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BACKGROUND 

Plaintiff commenced thi s action by filing a summons and complaint on or about December 

24, 2018. Plaintiff asserts causes of action under Public Health Law §§2801-d for medical 

malpractice, negligence, and wrnngful death. P laintiffs complaint alleges that plaintiff ··is the 

daughter and one of three distributes of decedent ... and the proposed Administratrix of the Estate 

of Alonzo Upton, with the petition for limited letters of administration pending in Surrogates· [sic] 

Court Bronx County.·' 

In the instant motion, Grand Manor asserts that plaintiff commenced this action as the 

proposed administratrix of decedent" s estate, howe er, the petition for limited leners of 

administration is pending in Surrogate·s Court. According to Grand Manor. plaintiff is not a proper 

pa11y to bring the instant action since plaintiff commenced this action without being designated as 

the legal representative of decedent" s estate. Grand Manor contends that because no estate has 

been set up, and no letters of administration or letters testamentary have been issued in this ca e, 

any action that plaintiff took on behalf of decedent's estate is null and void since plaintiff does not 

have authority to act. 

Grand Manor also argues that plaintiffs wrongful death action must be dismissed with 

prejudice since a wrongful death action may only be maintained by a personal representative who 

is duly appointed to administer decedent 's estate . Moreover. Grand Manor contends that while 

plaintiff may argue that she will have another six months to refile this action if this case were 

dismissed, plaintiffs argument fai ls with respect to her wrongful death claim. In Grand Manor's 

view, the law prohibits plain ti ff from filing an action as the --proposed administrator .. in an attempt 

to toll the statute oflirnitations for her wrongful death claim. which expired on December 24. 2018. 

2 
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Lastl y, Grand Manor posits that this case will be delayed as plaintiff bas not been properly 

appointed as the estate representative. Consequently. Grand Manor avers that the pa11ies will not 

be able to engage in discovery. 

Montefiore joins in Grand Manor's motion to dismiss. Montefiore contends that plaintiff 

is the --proposed administratrix'· of decedent's estate. and that plaintiff concedes that letters of 

administration have not yet been issued appointing her as the administratrix of decedenf s estate. 

Accordingly, Montefiore submits that because plaintiff had not obtained letters of administration 

at the time this case was commenced, and is only a --proposed administratrix,"· she lacks capacity 

to commence this action. As such, Montefiore argues that this action should be dismissed. 

Plaintiff opposes both motions, and cross-moves for an order amending the caption of this 

case to include Mr. Samuel, decedenf s cousin, as the executor of decedent' estate. Plaintiff 

advises that there is a probate proceeding sub .Judice in Surrogate·s Court, Bronx County, in which 

there was a will filed and probated appointing Mr. Samuel as the executor and trustee of decedent's 

estate. That proceeding is contested by decedent" s daughters. 

Plaintiff argues that amending the complaint to substitute the executor/trustee as plaintiff 

would cure the defective petition. 1 Plaintiff contends that the proposed amendment is not palpabl y 

insufficient or devoid of merit. and that there has been no showing of prejudice or surprise resulting 

from plaintiffs delay in seeking leave to amend the complaint. Specifically, plaintiff highlights 

that preliminary letters testamentary were issued prior to the commencement or this action. which 

remained in effect unti l April 22, 20 19. Plaintiff also points out that she sought an amendment 

1 Plaintiff' s sentence ineligibly continues. ··twoul f crea··petition for limi ted letters ofadn-inittration ri s] 
pending in Surrogates· Court Bronx County. ·· The cou11 furth er notes that ce11ain sentence throughout 
plaintiff's cross-motion i ineligibl e, and hard to follow as there are numerous typos and incoherent!, -
drafted entence . 

3 
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about 30 days after filing the complaint and before defendants erved their answers. Plaintiff 

further notes that there been no discovery in this case thus Car, and that the amendment is merely 

to comply with the fact that Mr. Samuel was appointed to represent decedent's estate at the time 

the action was commenced. 

Additionally, plaintiff argues that under CPLR § 205(a). she may commence a new action 

within six months of the di smissal of this action although this action \,Vould otherwi se be time­

barred under the statute of limitations. According to plaintifl'~ she may commence a new action 

since the dismissal of this action would be for reason · other than a failure to pro ecute. or a fatal 

defect invol ving the merits of the underlying claim. 

Finally, plaintiff argues that contrary to Grand Manor·s asse rtion. this action will not be 

delayed since Grand Manor has its own records. and could process the authorizations since there 

has been an executor and trustee appointed. Plaintiff also notes that the pending petition to appoint 

decedenf s daughter in addition to the executrix and trustee of decedent's estate may not be 

necessary . 

In reply. and opposition to plaintiff cross-motion, Grand Manor asserts that plaintiff does 

not dispute that when she filed the complaint on December 24. 2018. she was only a --proposed 

administratrix.'· and therefore lacked capacity to bring this action. Rather. Grand Manor high lights 

that plainti ff only proposes that the caption be amended to include Mr. Samuel as the executor of 

decedent' s estate. Grand Manor contends that while plajntiff argues that this case was timely fil ed 

with a proper representative as Mr. Samuel was issued preliminary letters testamentary on October 

22, 2018, which were extended through April 22, 2019, plaintiff does not demonstrate why Mr. 

Samuel was not the originally named-plaintiff, nor provide a rea onable excuse for violating the 

statute of limitations. Grand Manor further reiterates that because the statute of limitations for 

4 
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plaintif-f s wrongful death action has expired. plaintiffs wrongful death action must be dismissed 

with prejudice since plaintiff cannot re-file the same complaint. 

In addition, Grand Manor emphasizes that permitting plaintiff to maintain this action would 

be prejudicial since the parties· time to complete discovery has been delayed. As such. Grand 

Manor avers that the cou1t should dismiss plaintiffs complaint. but permit plaintiff to refile the 

action within six months, with the exception of plaintiffs wrongful death claim. 

Gold Crest also cross-moves for an order dismissing the complaint. Gold Crest argues that 

plaintiff has not been appointed as the personal representative of decedent" estate, and therefore 

lacks capacity to bring this action. According to Gold Crest, plaintiff is a proposed administratrix, 

who had not been granted letters of administration at the time the action was commenced. 

Additionally, Gold Crest avers that allowing plaintiff to amend the caption would bypass the 

statutory requirement of appointing a legal representative prior to the commencement of an action 

on behalf of an estate. In that regard, Gold Crest highlights that decedent's Sull"ogate ·s Cou1t file 

shows that plaintiff has not been issued any letters testamentary, and that plaintiff has failed to 

provide any evidence to show that she has initiated a Surrogate's Cou1t proceeding. 

Gold Crest also argues that plaintiffs attempt to amend the caption to add Mr. Samuel as 

an executor is untimely as plaintiffs cross-motion was filed on January 13, 2019 and January 25. 

2019, approximately one month after the statute of limitations expired. Gold Crest also advi es 

that Stephen B. Kaufman. Ronald J. Stewart, and Mr. Samuel were granted preliminary letters 

testamentary on January I 3, 20 I 7, which were valid through May 18, 2018. and were again issued 

preliminary letters testamentary on October 22.2018. Accordingly, Gold Crest argue that there is 

no excuse why Mr. Samuel was not named as the executor of decedent" s estate when the lawsuit 

was commenced, and that adding Mr. Samuel as an executor after the expiration of statute of 

5 
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limitations does not make this action timel y. Moreover. Go ld Crest submits that it is uncl ear as to 

whether the letters testamentary issued to Mr. Samuel would pe1mit him to be included in the 

caption as an executor of decedent' e late since the letters were issued for the limited purpose of 

collecting $40,000. 

Lastly, Gold Crest asserts that plaintiffs wrongfu l death action should be dismissed with 

prejudice since the statute of limitations for a wrongful death cause of actio n ex pired on December 

24.2018, two years after the date of decedent's death .2 

DISCUSSION 

I. Defendants' Motion to Dismiss the Complaint 

CPLR § 32 11 (a)(3) provides in pertinent part that a party may move to di smiss an action 

on the ground tha t "the party assert ing the cause of action has not legal capacity to sue ... --statutory 

and case law make clear that the pre-existence of a qualified estate representati ve is essential to 

the commencement of a personal injury action or a wrongful death action .. (Karras , .. Margaret 

Tietz Ctr. for Nursing Care, Inc .. 6 1 Misc. 3d I 222(A) [Sup. Ct. Queens County 201 8] ). As such. 

"a persona l representative who has rece ived letters of admini stration of a decedent" estate is the 

only party who is authorized to commence a surviva l action to recover damages for personal 

injuries sustained by the decedent or a vvrongful death action to reco ver damage sustained by the 

decedent's distributees on account of hi s or her death'" (Shelley v. S. Shore Healthcare. 123 A.D.3d 

797. 797 [2d Dept. 2014]). Therefore . .. A plai nti ff who fa ils to secure an appoi ntment as the estate 

representative prior to the commencement of a lawsuit lacks the capacity to bring and mai ntain 

2 Although plaintiff does not oppose Gold Crest's motion, the court will cons ider plaintiffs opposit ion as 
a global opposition to all defendants· respective moti on in the interest of dec iding the motions on their 
merits, and upon taking into account that defendants vi1tua lly argued the sa me position . In making this 
detennination, the court has rev iewed and considered the parties· letter dated May 15, 2019. 

6 
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that lawsuit under the EPTL, and. as a result, such action must be dismissed pursuant to CPLR § 

32 1 l(a)(3)"' (Karras, 61 Misc. 3d 1222(A), supra). 

Here, plaintiff's complaint must be dismissed as plain ti ff lacked capacity to sue at the time 

the action was commenced. At the commencement of the action on December 24. 2018. no 

administrator had been appointed as the personal representative of decedent" s estate . Indeed , 

plaintiff had not received letters of administration or letters testamentary appointing her to 

represent decedent"s estate in any capacity3 (see, Shelley, 123 A.D.3d at 797, supra: Muriel v. Ne11 · 

York City Health and Ho!)pital Corp., 52 A.D.3d 792, 861 f2d Dept. 2008J [dismis ing complaint 

where ··the action may be brought on ly by a qua Ii fied personal representative of the decedent and 

the ·proposed administratrix' lacked capacity to proceed in this action'"] : Dewsch ,,_ LoPresti, 272 

A.D.2d 506, 506 [2d Dept. 2000] [dismissing plaintiffs claims for conscious pain and suffering 

and wrongful death on the ground that plaintiffs did not have the capaci ty to sue as plaintiffs had 

not obtained letters of administration at the time the action was commenced]: MinRone 1·. State C?l 

New York, 100 A.D.2d 897,899 [2d Dept. 1984] [dismissing personal injury and wrongful death 

action where no administrator had been duly appoi nted to serve as the personal representative of 

decedent's estate at the time the summons was served]). Therefore. because plaintiff lacked 

capacity to sue at the time she commenced the action. this action must be dismissed. 

Moreover, plaintiff cannot correct this defect by simply amend ing the caption to substitute 

Mr. Samuel as the executor of decedent's estate. Although Mr. amuel was issued preliminary 

letters testamentary, he was not a named-plaintiff in this action. and did not commence this action 

(see . Carrick v. Cent. Gen. Ho.w, 51 N.Y.2d 242, 250 [1980] [ .. [Tlhe statutory requirement ofa 

3 EPTL § 1-2.13 defines a duly appointed representative as one ··who has received letter to admini ster the 
estate of a decedent:· 

7 
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duly appointed administrator [for wrongful death actions] is in the nature or a condition precedent 

to the right to bring the suit and, as such, is an essential element of the claim ... ]; Karras. 61 Misc. 

3d I 222(A), supra [ .. Statutory and case law make clear that the pre-existence of a qualified estate 

representative is essential to the commencement of a personal injury action or a wrongful death 

action. A plaintiff who fails to secure an appointment as the estate representative prior to the 

commencement of a lawsuit lacks the capacity to bring and maintain that lawsuit under the EPTL. 

and, as a result, such action must be dismissed pursuant to CPLR § 3211 (a)(J ):· [ emphasis added]]; 

EPTL § 5-4.1 (1 )). Fm1hermore, as Gold Crest correctly highlights, Mr. Samuer s letters 

testamentary were issued for the limited purpose of collecting $40 000. without any mention as to 

whether Mr. Samuel was appointed as a representative in a broader capacity, or whether Mr. 

Samuel was granted authority to bring suit on behalf of decedent's estate beyond the collection of 

the $40,000. Accordingly, plaintiffs complaint must be dismissed. 

However, notwithstanding the dismissal. plaintiff may commence a new action pursuant to 

CPLR § 205(a). ·'When an action is dismissed for reasons other than a failure to prosecute or a 

fatal defect involving the merits of the underlying claim, CPLR § 205[a] permits the plaintiff to 

commence a new action within six months of the di missal even though the action would otherwise 

be time-barred under the applicable period of limitations .. (Carrick. 51 . Y .2d at 245-46. supra). 

Here, since the court has dismissed plaintiff's complaint due to plaintiffs failure to appoint 

an administrator or decedenf s estate prior to commencing the action, plaintiff is permitted to 

commence a new action within six months or the dismissal. --Like any condition precedent, the 

requirement of a qualified administrator in a wrongful death action. while essential to the 

maintenance of the suit, is in no way related to the merits of the underl ying claim .. (Carrick. 51 

N. Y.2d at 252. supra; Mingone, I 00 A.D.2d at 899, supra [ .. The dismi ssal on the ground that the 

8 
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action was brought by an improper party does not relate to the timeliness of the original act ion or 

want of prosecution and is, thus, without prejudice to allowing plai ntiffs to commence a new action 

based upon the same causes of action pursuant to CPLR § 205 (subd [a]).'. Therefore, because the 

dismissal here was not based on the merits of plaintiff s underl ying claim or plainti ffs failure to 

prosecute, plaintiff may commence a new action within six months of the service of a copy of the 

order, with notice of entry pursuant to CPLR § 205(a). 

Furthermore. contrary to defendants· assertion. C PLR § 205(a) permits plaintiff to 

commence a new wrongful death action although the statute of limitati ons has expired on her 

wrongful death claim (Carrick, 51 N.Y.2d at 252, supra [granting plaintiff a ix-month extension 

to commence wrongful death action under CPLR s 205(a) where plaintiffs action was dismissed 

for the failure to appoint a personal representati ve. The cowt observed held that, .. [A] disposition 

based solely upon the absence of a duly appointed adm inistrator does not preclude reprosecution 

of the underl yi ng claim through the mechanism of'CPLR § 205[a] once a qualified administrator 

has been appointed."]: Rodriguez v. River Valley Care Crr. Inc., 57 Misc. 3d 357,360 l .Y. Sup. 

Ct. Bronx County 2017] [While plaintiff s wrongfu l death action was dismissed for the lack of a 

dul y appointed administrator, and the statute of limitations had already expired, the savings 

provision of CPLR § 205(a) provided plaintiff with a six-month ex tension as --cPLR § 205 can be 

used to resuscitate actions that were previously dismissed due to some e1Tor not pertaining to the 

merits of the underl ying claim.'·] [denied on other grounds]; Mingone, 100 A. D.2d at 898, supra 

[plaintiff may invoke CPLR § 205(a) to commence a new personal injury and wro ngful death 

action within six months where no administrator had been appointed to ser e a a personal 

representative of decedent" s estate at the time the summons was servedl). 

9 
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Therefore, although the two-year statute of limitations expired for plaintiff s wrongful 

death claim on December 24, 20 18, plainti ff has until six months after the entry of thi s decis ion to 

obtain the appropriate letters of administration and commence a new action. Indeed, the court 

acknowledges that plaintiff had time ly commenced the original action." and that defendants have 

had suffic ient notice of the claims underlying plaintiff wrongful death action by virtue of 

plainti ffs original, but technicall y defective. complaint. 

II. Plaintiff's Cross-Motion to Amend the Caption 

Plaintiff s cross-motion to amend the caption to include Mr. Samuel as the executor of 

decedent 's estate is insufficient to remedy plaintifrs defective complain t. Whi le there is a probate 

proceeding subjudice in Surrogate's Court, Bronx County, Mr. Samuel has not been issued letters 

testamentary or letters of administration appointing Mr. Samuel as the executor of decedent' s 

estate. Similarly, whil e plaintiff has info1111ed the court that there has been a final req uest for an 

extension of Mr. Samuel's prelim inary letters te tamentary in Bronx Surrogate·s Court. it currently 

stands that the last preliminary letters testamentary issued to Mr. Samuel expi red on Apri l 22, 

20 l 9, and therefore. Mr. Samuel is without legal authority to represent decedent' s estate. 

Accordingly, plaintiff s request to amend the caption to include Mr. Samuel as the executor of 

decedenf s estate is denied. Notwithstanding the same, plaintiff may commence a new act ion 

within six months upon obtaining proper letters of administration as indicated above. 

~ Cf, Franks v. Kings Harbor Mu/ticare Center, No. 0305063/20 I 0. '.W 11 WL 11084358. at *'.2 [N.Y. 
Sup. Ct. Apr. 21, 20 I I] [plaintiff cannot amend caption in wrongful death acti on where she lacked 
standin g to ue at the time of the filin g, and because the action wa commenced c!fier the expiration of the 
statute of limitations; Ortiz v. Hert:: Corp., 2 12 A. D.2d 374. 375 [1st Dept. 1995] [di smi si ng complaint 
in the underlying wrongful death action which was commenced more than three and one-ha lf years aier 
decedent 's death; Hammie v. Citv of New York. 143 A.D.2d 805. 806 [2d Dept. 1988] [ tatute of 
limitations is not tolled where plaintiffs complaint was untimely since it was nor commenced within one 
year and 90 days]. 

10 
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Consequently, it is hereby 

ORDERED that GRAND MANOR NU RSING & RE HAB ILITATION CE T ER 's 

application to dism iss the complaint is GRANTED; and it is further 

ORD ER ED that MO TEFIO RE MEDICAL CENTER's application to di smiss the 

complaint is GRANTED ; and it is further 

O RD ERED that GOLD CREST CA RE CENTER" s app licati on to di smiss the complaint is 

GRANTED; and it is further 

ORDERED that plaintiffs cross-motion to amend the caption to add Mauri ce Samuel as 

the executor for the Estate of Alonzo Upton is DEN IED. 

This consti tutes the decis ion and order of the court. 

Dated J;~ If).. ' '' I 
HON. G li R J. S fL VER 

GEORGE J. StLVER 

Check one: ~INAL DISPOSITION NON-FINAL DISPOSITION 
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