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Supreme Court of the State of ew York 
County of Kings 

Part 91 

against 

JOSE FER A DO GARZON ANI) AMl'rY U Slli.RY 

]NC _, 

D find n . 

., 

lndc Numb er SO<ill,52120J 7 

{~ ' ti: ()l)/)... 

DECISION/ORDER 
Rellil~!ion, ~s rllquim[ by aPLR *22 19 (a), oflhe l)apers 
c r, 1d~rcd n 1h~ 1,w,~w of th is Mlltion 

2 
3 

= -'-
Plain:tiffOve Ahm d s motion for ummary judgm nt n h r n gligen e clai 

d fondants is decided follo, 

Plaintiff oomm n d thi ion for dam ,g bas · don injuri sh allegcdl suffered in 

an accident on Februru:y 12 201 . Plaintiff dfi d t her d pa5ition that the accident t . ok pla e 

at the intersection offfjgb] nd nu an 169th tfi t (])laiin -ir depo ition ttan crip at 38 ).' 

She further t stified that, · hil th gre n 

were in the midd 1 e of the cro 

act i ,, sh and her f.riend, Isrnat Khan, 

id. at 46-5] . I aintiff tes il11ed that when they 

aw d nd nt van proach from 169th S trcct (id. at 

51, 54-44). They both yelled at th v to t p id. at 5 -52). Plaintiff testified that defendants' 

van struck her on h r left ide Id. at 55-56). h -urth r ·t stifi d that, once she was hit, she fell 

1 Defendant Garzon and the p lie rt b th tate that the ac,cident took place at 168th 
Street At her deposidon1 plaintif testified th .t th -police report was incorrect, and the accident 
occurred at 169th Stre t (plaintiff' depo iti n t1· n ct·i.pt at 40-4 1). 

1 
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and rolled for more than ten fe .t (id. at 2- , l· c· to· top undem ath tl1e front of the 

van (id. at 64). 

Both plaintiff and Ms, Khan a] o submit sv.,r m tatem nt in support of plain.t1ff 

motion. In their statement , th y p v· "'im'lar d riptions of th accident that JargcJy match 

the way of the van, but that pla 1ntiff w . oi ab e t , j1ump ut of th . way and ,vas hit, 

3 1. He cl ,·med th [ one or the two peop]ejumpe 

as hi an cam· to a stop and the ,other t d m id. ,t 9'-40). H ini t~an te ·tified that he did 

not feel his ,ehide hil ei her pe ran hit the person ho had 

not jumped out ofth (id. at 62-6 ). B d nth le ti01 n of plaintiff and s. Khan the 

person who did no jump out ofth Ytay as plaintiff. D fendan · Garzon later admiu d ru hi 

deposition that the first tim p aintiff was aft · th ac id nt, wh n plaintiff was on the 

ground (id. at Oj ,(j }.2 

Plaintiff submits a cert:ifi d 

officer recounts that d fend!ant Gan n admitt d to th o ftk r t at 

crosswalk. n fend.ant arzon fl ·t sf J, d th t h d · d not r 

ndant hit plainti fin the 

ing with th officer (.id. at 

49) and did not remember sayjng what i tat in th rep rt. id. at 50). Later in the depositi.on. 

2 Earlier in his depo i tion d · ndant Garzon tifi d th t a woman' was outside o the 
crosswa]k, but he does not say which woman id. at 4 ). Addi.ti naUy it is clear from his 
testimony that the woman's presenc out id th er lk wa a r the accident occurred (id. at 
34-35). 
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d ·[1 nrnmt Garzon admitted to, peaking with the officer and test·fied that h · ·d onl th.at he 

~'passed the line and [he] sa two peopl (id. at · 67). also t tified that the ofic r did not 

p ak with him about hitting anyone (id.). 

Plain.tiff al ubmits cop o the traffi summons that th r port.11\g officer i ued to 

d _fendant. The summons stat s that plaintiff was cited fi r vioJatiot of New ork City 

dmini t tive Code · 19-19 b). Def4 ndam v rifled at hi depo i ion that ·this was a copy of 

Lh smmnon issu d to him (id. at 49~ ·o). Plain iff also u mi a I ument urportin to shov 

the disposition of th summons, but the document is hears y. The document is not c. rtified. and 

there is no t timon authentic ting or providing foundardon for th docum nt and it i not 

druissible Chei,l · o Ka~g, Violant 60 AD3d 991, 9 1 [2d D pt 2009] . Defendant Garzo 

tstified at his dep ition that he did not recal.1 pleading guilty to th summons, but h underst d 

that th ,c mpan paid th ~ fine (deKfldant arzon d position transcript at so-·-1 ). 

Analysis 

The mo ·ng party o•n a motion or summary judgm nt bear . the initial h rrden f making a 

prima fa J. sl1owing hat th. re are not iaMe i:s u of ma ial iact Giuffrida v Citibank 100 

Y2d 72 81 [2003 1), Once a prima facfo showing has b n established, th burden s1 · ·~ to th 

non-mo ing. party t rebut the mo ant sbo\llJlng such that a tria] f the action is required 

1 i'l>'arez v Prospect NospUai 68 Y2d 320 324 19,861). 

Plaintiff ass rts that defendant iolated VTL §. I I1. 11 l 2 and ]146 as wel1 as ew 

York Cit dmini rad e de 19- I 9 (b )- ,pedfical I plain HT referen he port ion of TL 

§ 11 JI th t state that traffic turning 1 ft or rigl t from a een signal "shaU yield the right of w y 

to other traffic fawfuUy within the int - ectfon or an adja.c .nt cro wa]k . Plaintiff al o argue 
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th ,t h had the right of wa pursuant to TL 1112 which late th t "'[p] eel strian fa • in , [ a 

,]k 1] ignaI may proc d across the roadway in the direction of th si na and shall be giv n 

th rjght of way by other tr Hie.'' Additionally V L § 1146 states, in relevant part, 

twilhstanding the pn · ions of any other law to th contrary e ry · -i · ,of a chic.le shall 

rci dloe ,care to a oid coUiding l-vith an b!C cli . t, pedestrian, or dom tic anmi~ upon an 

roadway and sha11 !i!Jve w 11ing by sounding the horn when necessary.' •inaJly1 ew York i y 

Administrative Code § l -1 0 states in reh:vant part: 

a. Except as pro id d in subdi ision b ofth · s section~ any dri 
chicle ho fails t yi ld to a pedestr·an ,o person. riding ab' 

pedestrian or per - · n has the 'right of \Ya .. h ll be guilty of a Lra fie infraction, 
which shaH be puni hable by a fine of n t mor than fifty doUar or hnprisomnent 
for not more than fifleen days or both such fine and imprisonment. In addition to 
or as an alternativ to such penalty, such driv r hall be subject t a i i] penaJty 
of not more than on hundred dollars whi h may be recovered in roceeding 
b_fore the environm ntal control board. for purpo es of this ction 'motor 
emcle shaU ha e th sam meaning as in ction on hundred tw nty-fi e ofth 
hlcle and traffic la . 

b. x.oept as prov id d in subdivision c of thi ction, any driver motor 
vehicle who violat subdivision a ofthi s ion and whose not r v hide causes 
contact with a p - t1.ian. m person riding a bicycle and thereby c : u e physical 
injwy, shaU be gt1ilty of a misdemeanor~ which shaU be punishable by a fine of 
not more than t •o hundred fifty doU ar or i mprrusonment for not more than thirty 
dars or both su h fin and imprisonmen . In addition to or as an h mati to 
u.ch penalty su h dri ,er shall also he subjoc to a civil penalty . f not more than 

two hundred 1fty doHars which may L - rooo ered in a. proceeding fore the 
environmentaJ contr l board. For purpos f this section, "phy 'cal injury" shall 
have the same me ning as in section 10,00 of the penal law. 

Based on plaintifr t stimony, her affiida i Ms. Kahn's sworn tat ment and the polic 

report.. plaintiff has mad a pnma fi ie case that h . la fully in th ros w Jk with the right 

o y at the time ofimp ct (Hollis v Marinelli~ ·u AD3d 922,923 [2d D pt 2017]; Huang v 

Franco} l49 AD3d 703; 70 {2d Dept 2017]). D ' ndanfs testimony i- n t sufficient to rebut 
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laintifrs prima faci sh wing. Defendant te t ' ed that he did not s,ee plai1 iff until after the 

acid nt when she was on the ground. Consequ ntl he cannot chaUeng p] intiffs testimony 

that sh was in the· ~· ,:valk at the time of th a d nt, and did not lea 'he crosswalk until 

after h was hit and roll 0 d al least Im feet. oc rdingl , plamtifP mo ion for umma:ry­

judgment is granted. 

This constitute th 

ourt 

-
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