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Short Form Order 

NEW YORK SUPREME COURT ... QLEENS COUNTY 
PRESENT: i1ON. ROBERT l. CALORAS PART 36 

Justice 
---------------------------------------------------------------:x 
RO, ARIO MINI, 

Plaintiff, 

~against-

MTA BUS COMPANY, CITY OF NE\,Y YORK, 
ME'T'HOPOLlTAN TRANSPORTATION 
AUTHORITY. M'l'A ZEREGA MAINTENANCE 
and TRAINING FACILITY, RONALO ROSALLE, 
RADE KON~TANTJN and A&T AlJTO SALES 
OF PA. 

Defendants. 

---------------------------------------------------------------X 

Index No. 703256/l 7 
Motion Date: 7 /11 /l 9 
Motion Cal. No. 21 
Seq. No. 2 

FILED 

SEP 1 0 2019 

COUN'TY CLERK 
QUEENS COUNTY 

l he Ji)ilowing papers numbered FJ l-l·:.+4 read on tlfr, motion by ddendants Rade r~onstantin and 
I\ & l Auto Sales or PI\ ( .. /\ & T")for an order pursuant to CPI.R 3212. in that no triable issut..: s 
of fact c:-;ist and/or dismi ' , ine all cross dairns pursuant to CPLR 3'.2 11 ta){ 7 i in that the ;,:ross·­
claims fail to state a cau-.:c or a..:-lion as against :,a id ,kt'cmlan!s. 

Notici: of Molion -• i\flirmation-F:x hibits .. .. .. .. .. ...... .... .. 
Affirm.a.lion in ( )pposilion-A ffommion -1,.xhi bi ts .. .. .. .. . 

Reply /\ffirrnation ...... ...... ... .. .... .......... .. ...... ... .... .... ..... . 

PAPERS 
Nl jMBERED 
t3'1 -[4l 
1 ·>-P-1~43 
f-:44 

Upt)n the f:',rcg.oing papers. it is rdcn.:d that the /\ & T defcnd:rnts' motion is 

determined as fol lm 's: 

In the Comp 1aint. th1..· plaintiff allcgl's that ::,:h,.· sust..i irk·d injuric::. as a result of a thnx 

car nwtor vehicle tK·cidcnt. On h:bruary I:, 2019, pl · inti ff and th' J\ & T ddendants 

executed a Stipularion of Dr. continuance. whereby pla intiff dis onti nucd the act inn as to said 

defrndanls \.vith preiudice. 

In the lirc;l branch lf the rnmi m. lhc A & T c.lel~11dants mov\.' f<ff summary judgment 

dismisjng all cross .. chims asserted b · dckndants MTA Bus Compl any, City 1f New York 

Metropolitan Transpor1a1inn Authority , :ind Ron:ild Rosalle CM I A") asserted against them. 

[* 1]



FILED: QUEENS COUNTY CLERK 09/10/2019 11:38 AM INDEX NO. 703256/2017

NYSCEF DOC. NO. 54 RECEIVED NYSCEF: 09/10/2019

2 of 4

The .A & T defendants have submitted, among other things, the f<)llowing: plainti1f's 50-1 I 

tran-cript: plaintiffs dcpo ition trnn ·cript: 1.lc:kndant R y ·elk ·s dcpo ··ition tran ·cript; 

defendant Konstantin ·s depo iti(nl tran cript: and the po!i<.::e report. The;\ & T defendants 

arg:dc that. they arc ·ntitkd to summary judgment on the crPs_ --claims as a matter 1. flaw. ,md 

that there ,-.re no triahlc issues of fact with respect lo neglic?,ence in the happening of the 

:ut~ject a cident. Th,: A & T d{:1~~ndanls claim that lh:1cndant Ros-ilk did not stop hi vehicle 

in time lo avoid striking the rear or fie & T ckkndams ' vehicle, which wus fcrced forward 

int<) the rear of plaintiff:; vchick. 

At his depo. ition. plaintirf testified that he hro tght his vehic le to a complete stop at 

the red li ght. on Myrtie A vcr1ue at its intersection v,-ith 79th Avcnu(' in Queens County, h.1r a 

minut(· or ,-o when his vehicle was hit in the rear. P!ain.i!T1<.::stificd that just prior to being 

impaclcd h(' heard a ''boom". Phin tiff tcstificd that he saw the/\ & T defendants· vehicle in 

his rear-view mlrrc,r behind him ,when he was stopped at the light before the impact. 

Plaintiff tcsti1ied that the A & T dcfendanL· vchlck was also stopped. 

/\this dcpo ·iti1..m, dl'!endant Konstantin testili1.·d that the traffic light for Myrtle 

A venue and 79'1, Street W':lS red when he fi rst saw it, about a bloi.:k away. [kfondant 

Konstantin testifi ed that he gradually slowed hi . vehicle, and 1.:arne to a full . top 4-5 feet 

bd1ind the plaintin s vehicle. Ddcndant Konstan(in te: tificd that he was ;:;t1.1pped for about 

l 5-20 seconds. when the bus rear ended his car and push1xl him into the rear of plaimif's 

vehick. I re heard no horns or brakes screeching. before the imp,h.:t. He described the impact 

a heavy and the impact 1.0 the plaintiff's vehicle as hea y as wtll. He also te.,titied that the 

light was sti 11 r,:d \Nh1..·n he was r,::.u--endcd. 

At his dep1.lsi tio11, defendant Rosalii;: tc:li l'icd that just priur to the accid1.·nt the lighl 

was grct.::n at the inter. cction. Defendant Rosa Ile testified that the A & T de!endants · vehicle 

made a .~ udden stop in from of hi:.) vehicle, and that his vehicle slid and/or skidded inh, the 

rear of the A & T dc ft.'.nd:.:mts' v,:hick. 

Based up ·m the foregoing, the A & T Jeh:ndants argue th~1t defrndant Rosalie failcJ 

to maintain a safe enough distance h enable him to salely bring his vehicic t() a stop without 

colliding with the rear of the A & T defendants· vehicle, which was at a complete stop 

at a red light. As r•uch. the A&. T ddc:ndanls argues that th1.·y 'tr~ ~ntitlcd to , urnrnary 

judgment. and that the (TO s-claims a ·sert(·d b., the MTA dekndams against •hem should he 

dismissed . 
In opposition. the MTA defendants argu~ that the A & T defendants· n.:quest for 

summary j1.tdg1Tll·nt should bt~ denied, b1:-causi:. is ·ues of fo1:t C\ ist regarding wht..·ther 

d1.·lendant Konstantin was n1.·gligcnt, and \vhethcr his acti,ms \VCrc the pr lXimat1.' cause of the 
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accidenL At bis deposition, defendant. Ro:,a!le testified that his traffic li J,ht wa .. green when 

he appl ied his brake, and his traffic light was sril1 green when his bus madt:'. contact with the 

rear of the A & T defendant::;' vchick. He also wstifi.ed that traffic began to move when his 

Lraffic light said "go," and that thr: vchick in front of him (de fondant Konstantin's vehicle) 

stopped suddenly. Defendant Rr,salle aiso te::tified 1.hat he applied his brake, but his bus slid 

into the rea r of defendant Konstantin's vehicle. Defendant Rosal le further testifo.:d that (raffic 

was moving slowly, and he d id nol have lO step on the ac1..:eh:.'ral0r to move rhe bus, but _just 

released his foot from tbi: brakes and thi: bus beg~-u1 to rd! when defrndam Knn ~tantin's 

vehicle suddenly st< pped in front of him for an unknc n reasc n. Defendant RLsalie also 

testified that. ht~ did not know why deftndarn Konstantin· s vd1icle suddenly stopped short. 

Based upon Mr. Rosalie' - 1cstimony. the MTA de 1e11danrs argue that defendant 

Rosalie's deposition testimony establishes that is ·ucs of fact exist as to whet.her the dcfrndant 

Konstantin was negligent, and ;vhether defendant ·1,.r1nsrnntin's action~, vcrc a proximate 

cause of the accident . The MTA ddt.·rn.Lmh also argw: that th(' fact tha( the dek·nda.m 

Konstantin rear--cnded 1he plaiNi fPs vehicle creates issues of tact as to whether th(· defendant 

Konstantin himself faikd to maintain a safe distance behind the plaintiff::; vehick 

On a motion frn· summary judgment, the rnoving parties must establish their defenses 

sufliciently to warrant a court awardingjudgrnent in their Ewor as a rnat.kr or law (f.rnnk 
C..m:r..,Y .. F~_i;:kn1L.Lr.E\,.CQ,, 70 NY2d 966 I, l 988 )). Th1:· opposing party must then produc(' 

surficil'nl ev ·dcmiary proof in admissible form to ratst.: a lri:1blc issue .:,f fact warranting a trial 

(Id .). lt is the couri'. burden 1.0 determine whether a triabie issue of fact exists (Barr v 

Cm,.n.tY.. .. Qf..r.\Jbi::!DY, 50 NY2d 247 r ! 981 ]). 

''The driver of a motor vt.:.·!-iicle shaH not follow another vehicle more cl ·1 ·ely than is 

reasonable and prudent, having due regard for Lhe speed rif such vehicles and th: lraftk upon 

and the condition of the highway" (Vehicle and Traffic Law~ l 129ja! ; see Napolitano v 

Q~AU~.Uf1, 85 AD3d 881. 882 [.2d. d(·pt. ?.O 11 l). A r\·.-~-u--end collision with a stopped or stopping 

vchick <:Stablishes 'iprima/hcie case ofn1igligence on the part 1f the operator of tht.:.· rear 

vehicle, requiring that the opt:'rator come forward with evidence of a nonnt:'gligcnt 

explanation for the collision in order to rc:h.ut the infcr~nce of negiigence (see Tutrani v 

(~mm.t.Y..9.f.S.uU)Jk, 1 o YJd 906, 908 r2008J; C.n)t . fi1.n.1.l'::Y, 1--ix AD3d 772 [2d Dept. 

20171:.Drak.h.v ... Lcvin, 123 AD3d 1084. !085 [2d Dept. 2014!). Oncetheop(•ratoroftbe 

offending vehicle offers ::i nun--neg:ligcnt i;xplanalil,n, his or her ad 1crsary has the burden of 

raising a 1riahle issue of fact as t J \ her.her the operator was neg ligent in failing tc-. avo id the 

col I ision ( sec, .K.9..~'.D.JlD.Y R?.Y..iJ. 262 A D2d 366 ). 

H('.rc, the Court finds that plaintiffs and dekndant Konstantin ·s te;,tirnony tlr(' 
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suffici nt to establi. h hat th /\. & I defendanrs· vehicle was stopped for a significant period 

or time, when it was ·truck in the rl'ar by the MTA (kk·ndants · vehicle (CJK?:G.~ ... Y., .. D.i.SJr.fmL), 
276 AD2d 457 12d Dept '.20001). Con equ1:·ntly, the A & T defendants sustained Lheir burden 

of showing prima fi.1cie their entitlem-:nt to summary judgment. thus shifting lhe burden to 

the MTA defendants to rai . eat iahl i:suc of fact (CPLR 32 l 2[h], Zuckerman v City of New 

'York. 49 NY~.d 557 ! l 980j). 

The C urt al ·o tint.is that the MT/\ dt-fendants have failed 10 raist· a triable is ·uc or 
facL. "Although a sudden stop of tlK lead vehicle ma. constitute an ' nnegligent explanation 

for a rear-end 1:ollision. vehicle stops which are foreseeable under the pr vailing traffic 

conditions, evl:n i r ·udden and 1,·l·quent, must be anticipated by rhe driver who follow", since 

he or she is under a dutv to maimain a ·ak distance bt1ween his or her vehicle and trK: 
•' 

vehicle ahead" (sec Catanzar v Edery, 172 AD3d 995, 996 [2d De1)t. 20 i 9J; Tumminello v 

City of New York, 148 AD3d 1084 [2d Dept. .2017), Even if the light was green, defendant 

Rosalie sti ll had a duly io keep a safe distance between hi:: wbjcle and the vehicle in front of 

him. Dcfendam Rosalie ksti ficcl that the traffic was movings] 1w!y prior to the accident, and 

thercfon:-, he hould have antici pati;d that the vehicles in front of him may stop. Given the:'e 

traffic c mditions, as testified to by defendant Rosalle, his assertion that defendant 

Konstantin's vehick came to a sudden stop is insunicient to raise a triable issue of fact as to 

whether there was a nonnegligent explanation for th1,;• collision between their vehicles (!\r.s._lqp 

v Costello, 164 AD3d l 408, 1410 [2d Dept. 1018]). Accordingly, the branch'- f the motion 

seeking .,ummary judgment is granted. and the cross-claims asserted by th1.: MTA defendants 

again t the A & T defendants arl' dismi -::;ed. 

The branch uf the molion seeking to dismiss pursuant to CPLR 3211 (a)(7) is denied 

as academic. 
Ba. d upon the foregoing. the motion is granted in part an denied in part.. 

Dated: August 23, 2019 
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