
Sarowar v Viejo
2019 NY Slip Op 35048(U)

October 30, 2019
Supreme Court, Bronx County

Docket Number: Index No. 20958/2019E
Judge: John R. Higgitt

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op
30001(U), are republished from various New York
State and local government
sources, including the New

York State Unified Court System's eCourts
Service.
This opinion is uncorrected and not selected for official

publication.



FILED: BRONX COUNTY CLERK 11/06/2019 02:59 PM INDEX NO. 20958/2019E

NYSCEF DOC. NO. 102 RECEIVED NYSCEF: 11/06/2019

2 of 5

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF BRO X: I.A.S . PART 14 
----------------------------------------------------------------------X 
SHARIF SAROWAR, 

Plaintiff, 

- against -

FERNA DO PORTO VI EJO C. A. PORTO VIEJO 
GUACHN, YOMIRA PENELO PE CASTILLO, 
RAMA TOULA YE DIALLO, MA THEW 
O'DO OGHUE ETWORK INFRASTRUCTURE rNC., 
and THERESA RAJHEAN PA TTERSO 

Defemdants. 
----------------------------------------------------------------------X 

John R. Higgitt, J. 

Index o. 20958/20 19E 

This is a negligence action to recover damages for personal injuries plaintiff susta ined in 

a multi-motor vehicle accident that occurred on December 15 20 17. Defendant Casti ll o eeks 

summary judgment dismissing the complaint as against her and all eras clai ms against her. 

Plaintiff cross-moves seeking summary judgment on the issue of defendants· liability for 

causing the subj ect accident. For the reasons that fo llow, defendant Ca ti llo ' motion for 

summary judgment is granted, and plaintiffs cross motion is granted in part. 

Ln support of her motion for summary judgment defendant Casti I lo ubmits the 

pleadings the police accident report, and her affida it. Defendant Casti ll o averred that she wa 

involved in a six-vehicle motor vehicle accident in hich she was the third ehicle from the 

front. Defendant Castillo was stopped berund defendant Porto Yiejo ' s vehicl (the econd 

vehicle from the front) which was tanding behind plaintiffs vehicle, which wa the lead 

vehicle in the chain. Defendant Castillo averred that as she was stopped for about three seconds 

due to the other vehicles stopped ahead of her, she fe lt a heavy impact on the rear of her vehic le, 

causing her verucle to strike defendant Porto Viejo ' s vehicle. Defi ndant Ca tillo as ert that as 
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the third vehicle in the chain, she is not liable for the accident because she wa · propelled into 

defendant Porto Viejo ' s vehicle by the vehicle behind her (defendant Diall o ' s vehic le) . 

In support of hi s cros motion, plaintiff submitted the pleadings, the police accident 

report, and hi s affidavit. Plaintiff averred that at the time of the acc ident he wa stopp d due to a 

stop sign controlling his direction of travel when he suddenl y fe lt multiple, succe ive impact to 

the rear of hi s vehicle. 

"A rear-end collision with a stationary vehicle creates a prirna facie case of negligence 

requiring a judgment in favor of the stationary vehicle unless defendant proffers a nonnegligent 

explanation for the failme to maintain a safe distance .. . A driver is expected to dri e at a 

sufficiently safe speed and to maintain enough distance between him elf [or her e lf] and cars 

ahead of him [or her] so as to avoid collisions with stopped vehicles, tak ing into acco unt weather 

and road conditions" (LaMasa v Bachman 56 AD3d 340, 340 [ I st Dept 2008]). The happening 

of a rear-end collision is itself a prima facie case of negligence of the rearmost dri ver in a chain 

confronted with a stopped or stopping vehicle (see Cabrera v Rodriguez, 72 AD 3d 553 [1st Dept 

2010]) . 

Vehicle and Traffic Law§ 11 29(a) states that a "driver ofa motor ehi cle shall not 

follow another vehicle more closely than is reasonable and prudent, having due regard for the 

speed of such vehicles and the traffic upon and the condition of the highway"' (see Darmento v 

Pad.fie Mo lasses Co .. 81 Y2d 985, 988 [1993]). Based on the plain language of the statute, a 

violation i clear when a dri ver fo llows another too closely without adeq uate reason and that 

conduct results in a collision (id.) . 

Defendant Castillo mad a prima facie showing of enti tlement to judgment as a matter of 

law dismissing the complaint as against her and the cross claims against her. 
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In opposition to defendant Castillo·s motion, the non-mo ing parties assert that that the 

motion should be denied because defendant Castillo fai led to submit evidence in admissible 

fom1, relying so lely on a·· If-serving affidavit. However, an affidavit ·ubmitted by an 

interested pa1ty is competent evidence and may be sufficient to di scharge the interested party's 

ummary judgment burden (see Miller v City of ett York 253 AD2d 394, 395 [I t Dept I 998]). 

The non-moving defendants fu1ther assert that the motion is premature because 

depositions have not been completed. The motion , however, i not premature because ··the 

information as to [how the accident occuned] reasonably rest within [the non-moving 

defendants ] drivers ' own knowledge·· (Rodriguez v Garcia , 154 AD3d 581 , 581 [I st Dept 

2017]- see Castaneda v DO & CO Nevi York Catering. Inc. , 144 AD3d 407 [I st Dept 2016]). 

The mere hope that a party might be able to uncover some evidence during the discovery process 

is insufficient to deny summary judgment (see Castaneda, supra; Avant v Cepin Livery Co,p., 74 

AD3d 533 [1st Dept 20 l OJ- Planned Bldg Servs., Inc. v . L. Green Realty Corp., 300 AD2d 89 

[1 st Dept 2002]). otably , the non-moving defendants did not provide affidavits in connection 

with this motion and no reason was given for their failure to do so. 

Given the fo regoing, and gi en that defendant Castillo made a prima fac ie showing of her 

entitlement to judgment as a matter of lav on the issue of liabilit . and neither plaintiff nor the 

non-moving defendants raised a triable issue of fact as to defendant Casti llo·s liability, defendant 

Castillo 's motion is granted. 

With respect to plaintiffs cross motion, plaintiff ha obtained a default judgment against 

the ream1ost driver in the chain, defendant Patterson (. ·ee Motion seq uence o. 2) (see Cabrera v 

Rodriguez, supra). Plaintiff has not demon trated prima facie. that any othe r driver in the chain 

was negligent. However as the lead vehicle in the chain collision. plaintiff bear no comparative 
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fault for the accident (see Soto-Maroquin v Melle! , 63 AD3d 449 [1st Dept 2009]). Thus, 

defendants ' affirmative defense alleging plaintiff's culpable conduct are dismis ed. 

Accordingly, it is 

ORDERED, that defendant Castillo's motion for summary judgment is granted and the 

complaint as against her and the cross claims against her are dismissed; and it is further 

ORDERED, that the Clerk of the Court shall enter judgment in favor of defendant 

Castillo dismissing the complaint as against her and the cross claims again t her· and it is fm1her 

ORDERED, that the aspect of plaintiffs cross motion for pai1ial summary judgment on 

the issue of the liability of defendants Porto Viejo, Guachn Diallo O' Donoghue and Network 

Infrastructure is denied· and it is further 

ORDERED that the aspect of plaintiffs cross motion seeking summary judgment 

dismissing the affirmative defenses of comparative fault are granted and defendants· affirmative 

defenses alleging plaintiffs culpable conduct are dismissed. 

The parties are reminded of the November 15, 2019 compliance conference before the 

undersigned. 

This cons ti tut es the decision and order of the court. 

Dated: October 30, 2019 

John R. 
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