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E-FILE 
H RT FORM ORDER I D X 0. 610097-2018 

UPREME OURT - T T OF NEW YORK 
I.A.S. PART 49 FOLK CO TY 

H RLE 
JP ORG 

-against-

Plaintiff, 

HARLE F. PRI 
., JO D 

unknown tenant or corporation 
th ir h ir , distri tor admini trator , 
tru t , guardian er ditor or ucc sor 
claiming an int r st in th rtgag d pr mi .). 

D fi ndant . 

or 

Motion Oat : 00 I: 8-16-_018: 002: 11-29-20 I 8 
djourned Date: 001: 11-29-2018 

otion equence.: 00 I :MG; 002:MD 

GR P L Y, LL 
. tiff 

uit 100 
illiam ill , Y 14221 

y AW RO P PLL 
for D fendant PRl co 
Ori 

uit 100 
Bohemia, Y 11767 

Upon con id ration of the notice of motion on b ha( f of the defendant Charle Pri co ['"the defendanC]. to 
di mi the complaint. the upporting affirmation, affida it, and xhibits (00 I), and the motion b order to how cau e 
on behalf of the plaintiff F deral ational Mortgage A ociation ·'FA I MA "). a corporation organized and 
e ' i ting under the la of THE IT D TATE F ERi [ .. the plaintiff'']. to vacat th plaintiff default 
in oppo ing th defendant ' di mi al motion and allowing plaintiff to ubmit an fftrmation in Oppo it ion to the 
defendant ' di mi al motion, the upponing affirmation and e hibit (002). it i 

ORDERED that motion equ nee 00 I and 002 will b d cid d together for purpo of thi 
d t rmination· and it i furth r 

ORDERED that th d fendant' moti n to di mi th complaint in it ntir ty ba d upon th 
piration ofth tatute oflimitation (001 . i grant d· and it i furth r 

ORDERED that th plaintiff's motion to acat it d fault in oppo ing th defi ndant di mi al 
motion and grant plaintiff I a to ubmit opp iti n t that motion i d nied· and it i furth r 
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. ' 

ORDERED that defense counsel shall serve a copy of this order with written notice of its entry 

upon plaintiffs counsel and any other party entitled to notice by first-class mail within 30 days of entry 

of the order. 

The following facts have either been conceded by the parties or arc undisputed. On January 6, 

2006, the defendant executed a note payable to Citimortgage, Inc. ["Citi"], in the principal amount of 

$220,000.00 secured by a mortgage encumbering premises located in Huntington Station, Suffolk 

County [''the subject premises'l The defendant admits to having defaulted under the terms of the note 

and mortgage for the payment due on January 1, 2009 and the payments due thereafter. Citi, the original 

lender, commenced an action in Suffolk County Supreme Court against the defondant based upon the 

latter's default on May 8, 2009, under Index Number016402-2009 l"the 2009 action'']. By order dated 

February 21, 2017, and entered on February 28, 2017, this court dismissed the 2009 action as abandoned 

pursuant to CPLR 3215 (c). 

On May 25, 2018, the plaintiff, Citi's assignee, commenced this action based upon the 

defendant's default under the terms of the same note and mortgage. Attached to the complaint at the 

commencement of the action was a copy· of the original note endorsed in blank by Citi. Uy notice of 

motion dated July 26, 2018, the defendant moved to dismiss the complaint based upon the expiration 

of the six-year statute orlimitations for residential foreclosure actions. "lbe dismissal motion and the 

supporting papers were e-filed in the :'l"YSCEF system (see 22 NYCRR §202.5-b ([t]i2Hii]). The 

defendant's dismissal motion was originally returnable on August 16, 2018. On September 27, 2018, 

plaintifrs counsel E-filcd a letter to the court (NYSCEF Dkt. No. 26), advising that due to law orfi.ce 

failure plaintiffs office was not aware of and was unable to submit opposition papers to the pending 

motion. Because plaintiff's firm was unable to obtain consent to an adjournment of the dismissal motion 

from defense counsel, plaintiff's counsel requested an extension of time to submit an affinnation in 

opposition to the pending dismissal motion. The letter further advised that plaintiffs counsel would also 

be filing an order to show cause. 

An order to show cause seeking to vacate the plaintiff's default in opposing the defendant's 

dismissal motion and allow plaintiff to submit an affirmation in opposition was signed on November 

9, 2018 (Ford, J.). The plaintiff's motion was made returnable on November 29, 2018. The dismissal 

motion was then administratively adjourned to November 29, 2018 to be considered together with the 

defondant's motion. 

Based upon plaintiff counsel's affirmation in support of the order to show cause it appears that 

due to "law office failure'' plaintiffs law finn failed to act on several e-filing notifications concerning 

the defendant's dismissal motion. Specifically, based upon the papers before the court, three attorneys 

in plaintiff's finn received electronic notice of the dismissal motion on July 27, 2018. On August 2, 

2018, the court sent an electronic notification to plaintiff's counsel regarding the motion sequence 

assignment. The court sent a second electronic notification on August 2, 2018, inft1rming the parties that 
this Court was assigned to the case. Plaintiff's counsel received notice of an initial settlement conference 

scheduled for August 15, 2018. According to defense counsel's affirmation dated November 28, 2018, 

defense counsel personally told plaintiff's counsel who appcarcd at the settlement conference that the 

defendant filed an unopposed pre-answer motion to dismiss the complaint. Nevertheless, the next day, 

on the return date of the dismissal motion on August 16, 2018, the motion was marked fully submitted 

\vithout opposition. 
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The basis of the defendant's motion to dismiss the complaint is the expiration of the six-year 

statute of limitations for residential foreclosure actions, the mortgage debt having been accelerated at 

the commencement of the 2009 action on May 8, 2009. Since the current action was not commenced 

until 2018, the defendant asserts that the 2018 action must be dismissed a-. untimely. In support of its 

application for leave to file opposition to the dismissal motion, the plaintiff's sole argument is that the 

extinguishment of the borrower's right to de-accelerate the mortgage by paying all arrears and reinstating 

the mortgage prior to judgment was a condition precedent to accc le ration of the mm1gage. Thus, since 

the 2009 action never ended in a judgment, the plaintiff contends that the mortgage was not accelerated 

simply by the commencement of the 2009 action, principally relying on Nationstar Mtge., LLC v. 

Mac Pherson (56 Misc3d 339, 54 NYS3d 825 (Suffolk Sup. Ct.2017) . 

.. To dismiss a cause of action pursuant to CPLR 321 l(a)(S) on the ground that it is barred by the 

applicable statute oflimitations, a defendant bears the initial burden of demonstrating, prima facie, that 

the time within which to commence the action has expired" (U.S. Bank N.A. v. Gordon, 158 AD3d 832, 

834-835, 72 NYS3d 156 [2d Dept 2019] [internal quotation marks omittcdl; see Campone v. Panos, 

142 AD3d 1126, 1127, 38 NYS3d226 [2dDept 2016]; Stewartv. GDCToweratGreystone, 138AD3d 

729, 30 NYS3d 63 8 [2d Dept 2016]). "If the defendant satisfies this burden, the burden shifts to the 

plaintiff to raise a question of fact as to whether the statute of limitations was tolled or othenvise 

inapplicable, or whether the plaintiff actually commenced the action within the applicable limitations 

period" (U.S. Bank N.A. v. Gordon, 158 AD3d at 835, 72 NYS3d 156 [internal quotation marks 

omitted]; Bank of New York 1lfellon i 1• Craig, 169 AD3d 627, 628, 93 NYS3d 425, 427 [2d Dept 

2019]). 

Actions to foreclose upon a mortgage are governed hy asix-ycarstatuteoflimitations (see CPLR 

213[4]; Milone v. U.S. Bank N.A., 164 AD3d 145, 83 NYS3d 524 [2d Dept 2018]).With respect to a 

mortgage payable in installments, separate causes of action accrue for each installment that is not paid 

and the statute oflimitations begins to nm on the date each installment becomes due (see lVationstar 

Mtge., LLC v. Weisblum, 143 AD3d 866, 867, 39 NYS3d 491 [2d Dept 2016]; Wells Fargo Bank, N.A. 

v. Burke, 94 AD3d 980,982,943 NYS2d 540 [2d Dept 2012]; Wells Fargo Bank, N.A. v. Cohen, 80 

AD3d 753, 754, 915 NYS2d 569 [2d Dept 2011 J; Loiacono v. Goldberg, 240 AD2d 476, 477, 658 

NYS2d 138 [2d Dept 1997]). However, even if a mortgage is payable in installments, once the entire 

amount of the debt becomes due. either by virtue of the terms of the mortgage or due to an acceleration 

of the debt, the statute of limitations begins to run on the entire debt (Wilmington Tr., Nat'/ Ass'n v. 

Dawson, -AD3d-, 2019 WL 3038882 [2d Dept, decided July 10, 2019] [citations omitted]; Fulton 

Holding Grp., LLC v. LindojJ: 165 AD3d 1045, 1048, 87 NYS3d 66, 69 [2d Dept 2018][citations 

omitted]). 

An acceleration of a mortgage debt may occur in different ways. One way is in the form of an 

acceleration notice transmined to the borrower by the creditor or the creditor's servicer. To be effective, 

the acceleration notice to the borrower must be clear and unequivocal (see Nationstar Mtge., LLC v. 

Jt'eisblum, 143 AD3d 866, 867, 39 NYS3d 491 [2d Dept2016J; Wells Fargo Bank, N.A. v. Burke, 94 

AD3d980, 983,943 NYS2d540 [2dDept2012];San·a v. Chakravorty, 34AD3d438, 439, 826NYS2d 

74 [2d Dept 2006]). A second fonn of acceleration, which is self-executing, is the obligation of certain 

borrowers to make a balloon pa::,111ent under the terms of the note at the end of the pay-back period 
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(lJ!lilone v. US Bank l'iat'l Ass'11, 164 AD3d 145, 152, 83 l\'r'S3d 524. 529 [2d Dept 2018J, citing 
Trustco Bank l\01• v. 37 Clark St., 157 Misc.2d 843,844,599 ~YS2d 404 [Sup. CL Saratoga County] 
). A third form of acceleration exists ,vhcn a creditor commences an action to foreclose upon a note and 
mortgage and seeks, in the complaint payment of the full balance due (,Hi/one v. US Bank ,Vat'/ Ass 'n, 
164 AD3d at 152). 

The defendant established that the mortgage debt ,vas accelerated hy Citi upon the 
commencement of the 2009 action. Parenthetically. Citi presumably had both standing and the authority 
to accelerate the mortgage since Citi was the original lender (see U.S. Ba11k N.A. v. Gordon, 158 AD3d 
832, T2 NYS3d 156 j:2d Dept 2018 ]; see also Emigrant 1Uortg. Co. v. Persad, 117 i\D3d 676. 677,985 
NYS2d 608. 610 [2d Dept 2014 ]). Notably, the defendant has not disputed Ci ti's standing or its authority 
to accelerate the mortgage. Since the plaintiff did not commence the second action until May 25.2018, 
more than six years later, the defendant sustained his initial burden of demonstrating, prima facie, that 
the instant action is untimely (see Deutsche Bank Nat'/ Tr. Co. v. Adrian, 157 AD3d 934, 935, 69 
NYS3d 706, 708 l2d Dept 2018J: see also U.S. Bank. N.A. v. 1Hllrtin. 144 AD3d 891, 891-892, 41 
NYS3d 550 [2d Dept 2016]). As set forth above. plaintifrs counsel failed to oppose the dismissal 
motion and seeks to be relieved of its default. 

··In order to vacate a default in opposing a motion pursuant to CPI ,R 5015(a)( I), the moving 
party is required to demonstrate a reasonable excuse for his or her default and a potentially meritorious 
opposition to the motion'' (Chase Home Fin., LLC v. J.f'einfeld, 159 AD3d 86 7, 868, 70 NYS3d 72 [2d 
Dept 2018J: New Century Attge. Corp. v. Chimmiri, 146 AD3d 893, 894, 45 NYS3d 209 pd Dept 
20171: see also Aurora Loan Servs., LLC v. Ahmed, 122 AD3d 557,557,996 NYS2d 92 [2d Dept 
2014]). While the court has the discretion to accept law office failure as a reasonable excuse (see CPLR 
2005), a conclusory, undctailcd. and uncorroborated claim of law office failure docs not amount to a 
reasonable excuse (see Onewest Bank, FSB v. Singer, 153 AD3d 714, 716, 59 :'\YS3d 480,482 [2d 
Dept 2017 J). The plaintiff has not offered a factual explanation as to how three attorneys in the law firm 
all could have missed at least three separate e-filing notifications, not to mention an in-person 
notification the day before the return date except to state that it happened. 

Even if the plaintiff had proffered a reasonable excuse fi.H its default in not having opposed the 
defendant's dismissal motion, it failed to ofter a potentially meritorious opposition to the motion (Bllt1k 
of 1Vew York ~le/Jon Trust C'o. i, Sukhu, 163 AD3d 748, 83 NYSJd 70 f2d Dept 20181). The only 
opposition to the defendant's dismissal motion is an argument that has been recently and explicitly 
rejected by the Appellate Division Second Department in Bank ofNew York A1ellon v Dieudonne (171 
AD3d 34, 96 NYS3<l 354 j2d Dept 20191). There the Appellate Division concluded that as a matter of 
first impression, the extinguishment of the bomrn•cr-mortgagor's right to de-accelerate the mortgage 
pursuant to a provision in the mortgage allowing the mortgagor to take such action by meeting certain 
conditions, was not a condition precedent to the lender-mortgagee's acceleration of the loan (Bank of 
New York Mellon v Dieudonne, supra at 359-60). The fact that the mortgagor could, under certain 
conditions described in the mortgage, reinstate the mortgage and effectively de-accelerate the maturity 
of the debt did not prevent the mortgagor from validly exercising its option to accelerate (Id. at 36). The 
commencement of the 2009 action by an entity with the authority to accelerate the loan triggered the 
running of the statute of limitations. Thus, the second foreclosure action commenced in 2018 was 
untimely. 
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.. 

Since the theory that the reinstatement provision in the mortgage prevented the plaintiff from 
accelerating the loan when it commenced the 2009 action has been unequivocally rejected by the Second 
Department, and since that is the plaintiffs only proffered opposition to the defendant's dismissal 
motion, the plaintifPs motion to vacate its default and file opposition to the dismissal motion is denied 
(Bank of New York Mellon Trust Co. v Sukhu, 163 AD3d at 751). 

In summary, the defendanf s motion to dismiss the complaint in its entirety based upon the 
expiration of the statute oflimitations is granted. The plaintifP s motion to vacate its default in opposing 
the defendant's dismissal motion and grant plaintiff leave to submit opposition to that motion is denied. 

DATED: , 2019 C .WA}/.) 
~- RANDALL HINRICHS, J.S.C. 

[ X] FINAL DISPOSITION ] NON-FINAL DISPOSITION 
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