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'----------lv 
tan IA · T rm, Part ,84 of the Supreme Court of 

the ta New Yor~ held in and for the County of 
Kings~ at the· ,ourthous t at Civic Center, Brooklyn. 
N w York, on he 5th day of August, 2019. 

PRESE T: 

HO . CAROLYN ' . WAD I 

Justice. 
~ - - ~ - - - - - ~ - - ~ - - - ~ - - ~ - - - - - - - - - - - - - - - - -X 
DAVIDYOUNGANDNOVBLE'ITYOLl '0 

Plaindffi, 

- against -

CRESCENT COFFEE~ lNC. BARBARA EMEL A D 

M,\RC SEMEL, 

D ti .ndant . 

The following e-filed paper ~read herein: 

otice of ofon/Cro Motion 
Affinnation (A:ffida it) and Exhib"ts Ann :. ed _____ _ 

Affim1afon (Affida ·1) in Oppo ition and . xhibits Anne ed __ 
Reply Afij:rmation (Affida it)1 and Exhibits Am d. ____ _ 

DECISION and ORDER 

Index No. 513711116 

Motion Seq. os. 3-4 

43-44. ,61-62,. 72 
83. 91 
gg '95 

Upon the foregoing pap rs d fend ntCre c ntC ffi t Inc. (Crescent Coffee) mov,es 

in motio:m (mot.) sequence ( eq.) 3 f; r an , , rdi r pu uan t PLR 3212, grant· ng summary 

and Marc Semel (Mr. Semel) (collecdv ly d fi ndants m f) with prejudice and, pursuant 

They move in mot seq. 4 for an ord r, pur uant to . PLR 3212, granting each of them 

summary judgment dismissing th. ac ion. 
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Back ro.und 

n "ebruary 5, 2015, slightl after 5 :00 a.m. plaintiff David Young arriv d at 42 10 

2nd A nu ·n Brookly , (the prem~se-s) to mak, ad Ii ecy · o Crescen Coffoe. Up n Mr. 

Y ung affi al Mr .. ' herifAboutabl ,o n_r f r . centCoffee directed Mr. Youngto,b k 

truck into a loading bay and t, p appr ximatel inches from th I, din d _ k 

d approximately 4 to 5 feet ab e th _ ground.. Mr. Young then 

back door, and Mr. Aboutab, r m d th items. Once the it m w r r mo · d , 

M . Y ung placed his right foot on th rear o h true leaving. his left foot on th I ad'ng 

-dock, pull d the back door closed and ]atch _ d th door to secure it. When . r. Youn 

.att mpt d t, place his right foot back ont th 1 ading doc~ his foot instead _ n · _ _ d , h & 

in h pa betu een the ttuck and the loading dock resulting in Mr. Young llin · and 

u mining inju.-· .. 

\Vh . n the ace· dent occurred r. _ m _ I maintained a 25% intere t in th prem1 

wit nonparty NL 9, LLC (SNL 9) maintaining a 75% interesttherein. NonpartyF inr · e 

A ci te (F inrose) leased the premis s, pur uantto a contract. with Mr. S met and N ­

rs-in-interest, and pursuant to that I ase, constructed the trucki 1g t rmina at 

i • wn , t. Feinrose subsequen l v tain d nonparty Goodrich Manag m n 

( · drich o manage th premises. • · 

Di ributor Inc. 1hich.Jatera ,igned i 

ubleased the pr-emi es to n · npart 

· ononparty our radingCorp. r t 

b way of an oral agre m nt, I a d rta·:n port.ions of die trucking t ·rm·n 1 fr m 

N ur rading Corp. 
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Follm 1in· the accident plaintiffs commenced thi action seeking d mages for th . ir 

alleg d injuries. 1 ubsequendy all defendant ans\: ered and asserted a.rious affirm f,ve 

and cro . claim . D ndants em I a serted cro . laims again re cent 

fi r . mmon-law 'ndemnifica ion~ breach o contract, and contractual indemnific ti n. 

ffi e be dis,con i med with pre'udice. r scent offte as menfi n d above, m v s 

for an order. gran(ng it both ummary judgm nt di missing defendants m J cross cl ,ms 

and imposing c . t , legal .fr and ancti n against d f4 ndants em l. They, a a · o 

pr viously menti ned move for an order gr, nting them ummacy judgm nt dismissing the 

complaint as as rt again t di m. 

Defe1,dsnts Semel , ummary Jutl ment Motiot1 a to Ba·rbara Semel 

Tll,e Parties' P,o itiotrs 

In support f the branch of defendants ·emd' s summary judgment mof on as to Ms. 

m_l defendants emel proffl r, among oth r idence dt - affida it of ·rwin Holz.Ii . 

Holzli)~ Goodrich property m · ,age for th p,r mises exhibiting variou lease agreem nts 

and d urnent Ii lafng too .vn. ~ h"p inter tin the pr nu · . Mr. r lzH a ers tha 

, m l had no re p nsibility to maintain,. op -rat - or control an portion f the premi · n 

the dat•e of the a c'd nt.. Mr. lo~zr also att ts to being fully familiar with Goodri h s 

'· Plaintiff lett Young , r. Young wifo, b ·ngs a erivative claim for lo s s -rvi ~ 
soc· ty and consor ·.um. 

2· While Mr. Holzli's wa d posed, th c u.rt shall consid r Mr. Holzli · ffidavit a..,; it o s 
n t ontradictan l tements,h m deduringhl d positionte timon ,(cf Zylinski Garito ontr: 
26 D2.d 427 428 (2d. Dep 2000] . 
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bu in · practic and Lhat th xhibit.ed d uments ha - b:.. n maintain _ d in the rdina 

,com~ fGoodnch's busines-. Among oth r documen s Mr. Holzli exhibit a bar ai and 

d betw en d fondants · m I dated Jun 2012 howing th t emel old h r 

own r hip inter _ tin the premis s to Mr. Sem . The deed as duly filed wi h the Offic _ of 

the ity Regi t r f the City of _ w York n October 16 . 2012 und r ity Regi t · r Fik 

Nu1 ber (CRF ·) 20] 20004093.86. Defendant emd cont nd that Ms. mel, pur uant to 

thi tran acfioo ma· ntained n • ownershl p in the prem i . on the d ,t -of the ace ident. 

Pl.a·ntiffs do not, pp •e th·s bra ch ofderi , dants Sem 1 m don .. 

n a umm · judgm nt mo ion,. th urt det,errnin 

exit rv.,1hether·ud mentcan b_ granted toapartyonthepro fsubmin d as.a matte o· law 

see Andre v Pomeroy 35 2d 361 364 1974]). Th - m ant mu. t make a prima 11 · e 

showing of entitlm nt to judgmen as a 1natt_r of law l ndering suffi :ent e id n _ to 

dem n trate the ab · _nee of an material i ue of fact (see Alvarez v Pro pect Hospital 68 

· Yld 320,324 [l'9' '6]). Once ·the movant orth a prir- fa ie cas~ h burden hi to 

the nonmoving party to produc identiary proof in ad.mi ible form -ufficient to establish 

. i t nee of material fa tu Ii ue (see Zuckerman City of · e York 49 ·. Y2d 557 

562 [ 980)). A rdingly, i ue-fi:nding rather than issue~dete.rmin f1 n i.s the key in 

dec',d'ng a summaryjudgme, Im· ,tion (see ,Ulman v Tiventieth Century-Fox Film orp .• 3 

Y2d 395, 404 [1957] rearg ,denied 3 d 1941 [ 19 71). 11Thc c urt' function on a 

moti n for sum ry judgmen l to determine whether mat da] factu l ·ssues exist not 
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resol _, uch · u 1 (Rui v Griffm-71 AD3d 11 I 2 111 [201 0] [internal quotation mark 

omitt d]) .. 

. · ,emel presented pdma fad ,entitJtem nttojudgm ntas a matt.erofla b 

showing that sh had n wnership i·nter,est in the premi es nor any responsibiHty to nanage 

or ntrol dt p mise (s generally William v SNS R alty of Long ls.land, Inc;, 70 3d 

1034,, 1035- 1 0 · 6 2d D pt 2010l ee also Tomback v Ke -. Garden Assn. LLC 290 AD2d 

437 437 1 2d D p 2002]). Plaintiffs pre n . no opposition Ms. Sc~n l's show·ng. 

According} that branch ,f de fondants em I motion king ummaryjud ment as t 

Sei 1 ·s grant d (see g n rally Mo ulv Baptlste, 16-1 ADJd.847, 848 [2d D pt201 8]),. 

Defi ndant. Semel's Summary Judgment Motion as to Mr. Semel 

Tl,,e Parties Po, itiom 

In support ofthe - anch ofd fondants =mel ' ummary judgment m tion as t Mr. 

em l defen nts em lproffertam ngoth revidence Mr.Hol-H affida it, hicha ,t ts 

that 1v1r. Seme li among veral grou _ d own _ r e or 1 asi ng th premises o F einros . Mr. 

Holzr a ers lh Feinro e pursuantto the lea , as um -d respon-~bir to tak good c r of 

the pr mises and make aU r,epairs I its mvn c t. Mr. olzli furth r atte t that Mr. mel 

was n ither r ponsibt~ r even a are of th day-to-d operati n of the premise . Mr. 

Holzii also a e · that Mr. md maintained no own rship int r - tin the tru king t nninal 

and o ly maintain an inter st in th _ land on which the trucking t _ rminal sit . 

Defendan em lal opf ffi_rth contron·ogi betw th premi e 

Feinrose. Th · lease p 'inently p ovides that "the T nant s1 
• 11 take go d care o · the 
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premi sand ha11 at the T nanfs own cost and exp -n e mak _ al rep irs1 and that ··T nant 

agre that th said Landlord .. . shall have th right to nter into and upon said premi s ... 

for h purpo f e . amini g the same r m _ ing such repair . or al~ ations th -rdn . may 

be ne essary f r th fety and preservation th -roof aff of . Hol 1i exhibi I 11 2 6). 

Based on such documentati. n., defc ndants emel argue that Mr. emel i an ut-of­

poss · ion landlord itb no ntractua I obHgation to main ain the pr mises. Additi naUy, 

d fendants mel maintain. that plaintiffs ha e not JI _ ge4 any p ifi · tutory afety 

provi .· n rela ing to the all g d dang rou ,c m:liti n e.g. n ed fo . bump rs. A uch . 

defendants '. emel maintain that Mr. em l is entid d to judgmen · as a r ,atter f law 

dismi· ing th ac ion. 

In opp , ·1ion plaintiff! cont nd that Mr.. ' mel c mot ' deem d an out-of­

possession land1ord b cau • · he retains both the r,'.ght to re-entc he pr m's,es and a 

,contra lual obligatio to replace brok n gla. a the pr7<:mis . Prainfffs ar u _ that a Mr. 

em 1 hould not b d em d an out- f-po ·on I ndlord h fail d to d mon rat hi 

prima acie en i lement to judgment ·s matt r o Im; b failing toe tablish that he d"d not 

creat or have notice fthe dan erou condition, i.e. th lack of a bumper. Plait1Cffs further 

ontend that th l'\e are ariou factual ,question . as I o r. :Sem l s ,o n rship ·nterest i.n the 

premi :: _. Pfamtiff: a o not a. leas prm~i i n whi h pro ide th t title to th tru king 

terminal wm b _ transfi rred to the land owners at the c nclusw n of th fifly-y ar leas - t rm. 

n repl defend nts mel rea ... ert th ir pre · i u posi ion o Mr. Se1 ,el's statu as 

an ou1 -of-pos ion landlord. De.fendants m I further ar t1e ha hil _ the tru king 

tennin l will c de to h land owner. including .Mr. , mel, a th end fthe l e,, Feinrose , 
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not Mr. em- ], owned the trucking t rminal n the date f the acc·d, nt. Defendants Sem I 

maintain thaC the ha e d monstr.aced . · em I · entid m . nt to judgment as a matter of la 

n · that plaintiffs have ailed to ral e a triable factua i ue. 

Di U'SSi0.11 

Whe a land owner lease hi /her land and permit the les to construe, a buildin,g 

on the land th le 0 lh bu'lding ab nt p ifi Lase language gi ing tiU to th 

]and owner r a showing hat the land owner had authority to a ppr , disapprove; or mak 

alt ration to th stru tur design p i.fi a · ons (see B tli v County ,of a au 212 AD2d 

74 , 750 [2d Dept 19 ]). The land owner in uch an arrangem nt is deem d an out-of-

p sion landlord (id. . An out-of-pos ion landlord. i not liabl fo injuries occurrin 

on the premi e unles ·· it has retain d control :f the premises, i c ntractuaUy obligated to 

p fonn maint nance and repairs r i obligat db statut to perform uch mamt nmoe and 

r pairs,. (Denermark v 2857 W: th Street Assoc.,. U 1 AD3d 6 0 661 [2 Dept 201 31 

[int mal itadon omi ed]). 

'~Althou h reservation of a right of ntry may c nstitu e 
uffic · cnt retenf on of contro· to imp liability up n an 

out-of-pu.,, ........ ., ion l.an,dlord for ·njurie au ed b a dangerou 
condifon hich con (tutes a jolation o a duty imposed by 
tatute thi exceptl n applie nly wher a specific tatutory 
iofati.on ists: and there · a ignificant tructural or d ign 

d feet (, ouluris v Harbor Boat Realty, In . 31 AD3d · ' 6 686 
[2d Dept 2006] [ inte nal q uotati n marks and c · tali ons :mi tted]; 
ee .also Dero,sas v .Rosmarins Land Ho.ldings,. UC', l 48 AD3d 

988 991 (2d Depl 2017]). 

•u her, ••al ndlord's m-re reservation of a righ to enter a leasedp mises to make repa't 

ari ing dang us condif _ n (Feld ,. 

7 
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.. 

v Wank, 227 AD2d 442., 442 (2d pt 1996] [internal cit tion omitted]; see also Windvand 

v 4612 Ave. Realty orp. 2916 AD2d 527. 27 [2d D p·t 2000]). 

Hef\ , 1'At'. Sem 1 demonstrat d his prima facie e · ti Jement to judgment a a matter of 

la byestablLhingdla h . was an ou·-of-po ·on landl rd with n ntmctual bligation 

to perform repairs (se ener.ally D ne.rmark l 11 AD3d at 661 ). Whil durini Mr. Young 

d position h conclu i. I ass·ertcd mat lrU. king terminal are to maintain bum .-1·s on th 

loading d cks beca e uics law11 a:ttd p1ainti[ · bill of particular all ges that the I ading bay 

. as out of mplian . ith proper loading d bay r, gulation plaintiffs fail to allege aff 

pecific tatutory violation which would obli ate Mr. . mel nor d plaintiffs p offer any 

tatutory p in oppositi n to de endan emei mo ion ( ,Garcia Home Ctr. 

240 AD2d · 29, 6.30 [2d Dept 1997]' see also , ouluris 31 AD3d at 687). 

Plain iffs' o nt ntion lhat. a question ,of fac exi as to- . r. : emel ne:rship 

'nterest i:n th . pr,emi is unavaffng. Whil the terms fthe leas make clear that at the 

, onclusion ,of the lease .~ rm an building con tructed ~ h _ lessee ill become th · property 

f the lessor · e lease· d · d not con£ r authority n Mr. S em l to approv , disappro e or mak 

Iteration to he structur 's design pecifications (Bettis 212 AD2d t 750). 1 urther, th~ 

'istence of such a 1- _ provision necessitat . finding th t during th term ,of the lease th 

ee rema·ns own r, f the phy ·cal structure i.e. the truck:·ng t· rm·nal, and , nl at th 

nclusion of the fifty- ar term d. the land owner acq,uire title t the truck· ng tenrunal. 

Ac•cordwn ly, that branch of defi ndants eu l' mofon king summary judgm-nt in Mr. 

md's fa r is grant d. 

8 
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Cre~centCoffee's Summary Judgment Mo,tion 

plaintiffl ha · e di continu d their aclion a to Cre c .nt Co[fi e and de ndan 

mers ummaryjudgmentmotionha b engt_nted di missingth rem inderofth . action 

rescent offee· s uIIllnary judgm nt motion · deni ·· d as mo t. 

Cre ent Coffee's Motion/or Co Is Le al Fee . mul San 1Jons 

.The Parli s ,. Po itJons 

In upportofitsmoti n for co legal f; and nctions rescent offi ar ue hat 

d fendan Sem l' . cro claim , for ,c mmo -L w ind mnificati n~ c ntractuai 

indemnification, a11d breac of contt ct are without m_rh. and ftivo]ous. Cresc nt Coffe 

maintain that d £ ndan mel s wn · itn Mr. H zU t - Hied at hi d p it ion that 

Crescent offee and defendants Sem i were n. v-er part· - to a c ntract d yet d . pite th' 

act, de.fi ndants mel re u . ed to ithdraw their er claim for br . ach of c ntract or 

contractual ind mnHieation. urth r Cre cent Coffi contend that d fi ndan 

. ross claim for c, mmon-law indemni 1cation i equaUy without merit a Mr. Holzli te tified 

tha.t Alnour Distributors In -~not · re cent ffee, wa resp on ible to maintain and repair 

th subj t !oadin,g d ck. 

In oppositi n defe dants Semel main ain tha their er , . claims "'"rcre n -t plead to 

h rass r _scent ffee, n r does th ir ,conduct. rise t · the le ~ of frivolous or m ride , 

I itigation. D f; ndants , · m 1 also contend th t wh i I th ould not agree to igo 
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tipulati n of dis ntinuan cone ming all th ir cro faim th v er v illing to ecut 

astipu]at~onofpar ialdisc nfnuanc , disconfnu ingth i.rcros claimsforbrcachof ontract 

nd conk ctual n d,emnifica ion. In rcpl~, r seen , olTee as:s, rt hat d fendant emel 

ppo ition pap . re the fJr t mstan offerin to d.i c n inue th cro cl im for breach of 

contract and contractual ind mnification. Cr cent Coffi· e also maintains that as d fendant 

emel a, wi Hing di co t ~nue th · cros c lai 1s no - uch i 11 • ngne i rurth r - i.denc · 

, f defe dants Sem J's m1 tionable conduct 

Discus ion 

Th - Court ma imp an . ti n again t a party for fri olous c nduct (Joan 2000, 

Ltd. v D .co Cons.I. Corp. 66 AD3d 841 842 [2d Dept 2009) , wting 22 YCRR 1 Oc.l .. l) .. 

onduct i frivolou if~ among other things, ' ·t j comp] te]y without merit in ]aw or fact and 

, nnot b upport d b_ a r nabl ar., um nt for the t nsion m dmfi, a ion, or re , rs.al of 

isting law" or if uch •c nduct , . . taken t haras . o · matfoi. u 1 injur - anotb r (Joan 

2000, Ltd., 66 AD3d at 842, citing 22 NY RR 130-1.1 [c] [I .It [2][remaining citation 

,omitted]). 

..Ind tenninin wheth r the conduct und rtake · as frivol us, 
th - , ourt h 11 consid amon other i ues th ir um tan 
und r hich he con du t took plac , including the time avail ble 
fo ·n.vestiga . i g the gal or f. c ual ba- i- of the • onduct nd 

h th r o nol the c-0ndu t · · a on inu d hen it lack ofl gal 
or factual ba. · was app rent~ or hould ha e be n ,pparent or 
wa brought. to the att: ntion of counsel r the party. 

10 
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(22 YCRR 130-- 1.1 f c ]). Her, the reicord d - . not upport Cresc nt Coffi e~s p i ion mat 

de ndants emel engag din frivolous conduct by not vo untarily disconfnuing their er ss 

claims. cording]y, it is 

ORDERED that rescent Coffi e's motion, mot. seq. 3 is denied 'tits entirety: and 

it i furth r 

' Dthatd fondants emel . m tion; mot eq. 4 i .ranted ·nits entirety, and 

the . ction I here b dismissed. 

Thi consdtutes the decision and order of th court. 
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