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Short Form Order 
NEW YORK SUPREME COURT - QUEENS COUNTY 

Present: Honorable RICHARD G. LATIN 
Justice 

---------------------------------------------------- -------------X 
FREDRIQ E ROW E, as ADM I ISTRATRI X of 
the Estate of SP, an infant under the age of 14 years, 
and FRE DRIQU E ROW E, Individuall y, 

Plaintiff: , 
-aga inst-

DE ALI WATER SOL TIO . LLC, 
E TERPRJSE FLEET MANAGEMENT, l C. d/b/a 

TERPRISE FM TRUST, and 
W ALLAC RAMIREZ, 

Defendants . 
-----------------------------------------------------------------X 

IA PART 40 

Index o.: 702606/ 19 
Motion Date: 9/26/ 19 
Motion Cal. o.: 17 & 18 
Motion Seq. o .: 3 & 4 
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The follow ing numbered papers read on thi summary j ud gment motion by de fend ant , E TERPR ISE FLEET 
MANAG EMEN T. INC. d/b/a E TE RPRI E FM TRU T. and pl a intiffs' mo tion to compel. 

PAP ERS 

otice of Motion- ffid av it -Ex hibit .......... . . .... .. ...... ..... .... ..... .. ... .... ... ..... ........ .. 
No tice of Motion-Affidavits- Ex hibits ..... ... ... ... .. .. .. . ... .... ..... ... ... ... .. ......... .... .. ..... . 
Affirmat ion in Op pos ition ..... . ......... . ... .. ... . ..... .. ... ...... .. ....... .. .. .................... .. . 
Repl yi ng .. . ..... .. . ..... ............. .. .. .. . . .. .. . . .. .... .. .. . ... ... . . . ... ..... . ........ . ... .... .. 

NU MB ERED 

I - 4 
5 - 8 
9 - 10 
I 1 - 12 

U pon the foregoing cited papers , it is ordered that this summary judgment 
motion by defendant , E T ERPRISE FM TRUST s/h/a ENTERPRISE FLEET 
MAN GEM - , f C. d/b/a E TERPRI E FM TRUST (Ent rpri se), to di smi s p laint iffs ' 

erified complaint and all cross-claim again t it pur uant to CPLR 3212 and 49 USC § 
30 I 06 , and plaintiffs' motion to compel , are determined as fo llows: 

BACKGRO D: 

On February 13. 20 19. p laint iffs commenced the instant ac tion to recover for 
injuries they a ll e gedly sus ta in d in a pede tr ian- knockdown acci dent that occurred on 
March 23 , 20 17 at the inter ection of 23 rd venue and 94 th treel , Queens ew York. 
Fredrique Rowe was the mother and natural gua rdian of infant SP (P laintiffs). At the 
time of t he accident , Fredrique Rowe was push in g her infant-daughter SP in a s troller as 
they cro ssed the s ubject int rsec t ion within a marked c rosswa lk. As P la intiffs were 
cross in g, the stro ller was stru ck by a pickup truck , which was owned by En terp ri se , 
leased by defendant Dena li Water So luti ons , LLC (Defendant- Lessee/Dena li ), a nd 
operated by de fenda nt Wal lace Ramirez (Defendant-Driver/Ramirez). SP was ru hed 
from the cene of the accid nt to lmhurst Hospi tal , where she was pronounced dead . 
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On June 6 , 20 19 , Plaintiffs m oved for sum mary judgment o n the issue of liability 
(Mot ion Seq. No. l ). In an order dated June 26, 20 19, this Co urt gra nted Plaintiff · 
m ot io n for s umm ary judgment on the issue of liabi lit y against Defendant-Less and 
Defendant-Driver. Add iti ona ll y, this Court found Plaintiff lo be free of comparative 
fa ult . Enterprise now move for summary judgment pur uant to CPLR 3212 and 49 
USC§ 30 106 (Mot ion eq. o. 3), a nd Pl a inti ff move to compe l (Mot ion eq. o. 4). 

Motion Seq. o. 3: Enterp ri ummarv Judgm nt Motion : 

The proponent of a ummary judgment motion ha the initial burden of 
establ ishing entit lement to judgment as a matt r of" law. ubmitting evidence in 
admissib le form demon trating the absence of any triable i ues of" f"ac t (see Giuffr ida v. 
C itibank Corp . . I 00 Y2d 72 [2003); see also Alvare:: v. Prospect Hosp .. 68 Y2d 320 
[ 1986]) . Only when th movant atisfie its prima facie burden wi ll the burden shift to 
the opponent ··to lay bare hi or her proor a nd demon trate the ex i tence of triable 
issues of fact" (Alvarez. 68 Y2d at 324; see also Zuckerman,, 'iry of e11 • York, 49 
NY2d 557 [1980]: Chance v. Felder, 33 D3d 645, 645-46 f2d Dept 2006]). Thus, 
w here th e mo an t fails to meet thi initial burd n. summary judgment mu t be denied 
regardless of the sufficiency of the pp ing papers (see Voss ,,_ erherlands Ins. Co., 
22 Y3d 728, 734 [2014 ]). 

Pursuant to 49 USC 30 I 06. aka the Grave mendment. --the owne r of a leased 
or rented motor vehic le cannot be held liable for per onal injurie re ulting from the use 
of such eh icle if the owner ( i) i engaged in the trade or bus iness or r nting or leasing 
motor veh icles. and (ii) ngaged in non g li ge nce or criminal wrongdo in g .. (Anileru v. 

Hanz!; 140 AD3d 905. 906 [2d Dept 20 16], quoting Brm•o v. i argas, I 13 D3d 579. 
580 [2d Dept 2014]). 

However. the Grave Amendment does not apply wh re a plaintiff eek to hold 
the owne r of a vehic le liabl for the al.leged fai lure to maintain th rented vehic le (see 
0/mann v. Neil, 132 A D3d 744 , 745 [_d Dept 20 15]). In tho e ca es. to prevai l on a 
sum mary judgment motion. a defendant owner must estab li h that: ( 1) it was engaged in 
the business of rent in g/ leasing hicles: (2) the subject eh icl e had been rented/ lea ed 
out at the t im e of the acc id ent: (3) it was not negligent in entru tin g th ubject vehic le 
to the defendant -driver ; (4) regular maintenance wa p rformed on the subj ect vehicle; 
and (5) the condition of the vehic le wa not a proximate ca us of th e accident (see 
Lozano v. Magda. Inc. , 165 AD3d 1249, 1249 l2d Dept 20 18 ]· Currie v. Mansoor, 159 
AD3d 797, 798 [2d Dept 2018]; Anglero. 140 AD3d at 906 -07; 0/mann, 132 03d at 
744-45 ; Bravo , 11 3 AD3d at 580). 

In support of the motion , nterp ri ·e submit s, inter alia, th e Mast e r I ease 
Agreement betwee n Enterprise and Defendant-Lessee, and an a ffid av it of Jus tin Brewer, 
a Loss Control Manager for ~nterpri e. The o urt finds th at Ente rpri se met its prima 
facie entitlement to summary judgment as a mat ter of law through its ev identiary 
submi ssions ; s uch submissio ns demonstrate that it wa in the business or leasing 
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vehicle , the subject vehi cle wa lea ed to Defendan t- L ssee at the time of the accident , 
it was not neg li gen t in entru sti ng the ubjec t vehicle to D fendant-Lessee , it did not 
negligently maintain the subject vehic le, and the cond ition of th e vehic le was not a 
proximate cause of the accident (id.) . Plainti ffs did not oppose this mot ion (id. ; see 
generally People v. Cratsley, 86 NY2d 81 [ 1995]; Ho chhauser v. Electric Ins. Co., 46 
AD3d 174 [2d Dept 2007]). 

Motion o. 4: Pla intiffs ' Motion to Compel: 

On June 6, 20 19, Plain tiffs also moved, pur uant to CPL R 2307, for an order 
issuing a so-o rdered subpoena duces tec um requi ring the New Yo rk City Po lice 
Departm nt ( YPD) to produce cert ifi ed copies of numerous documents and files 
(Motion Seq. o. 2). The ame day, June 6. 2019 . th is Court granted Plaint iff ' motion 
and issued a so-ordered sub poena due s tecum requiring YPD to produce the 
dema nded evidence. 

Plaintiffs served the so-order d ubpoena duce tecum, dated June 6. 20 19, on 
YPD ( YPD Subpo na), however , YPD refu ed to provide the demanded record 

In a letter dated June 25, 2019, YPD stated. inter alia, that such di closure ··wou ld 
co nstitute an unwarranted invasion of personal privacy.·· 

Pl ain tiffs now move to compe l defendants Denali and Ramirez to prov ide 
authorizations to obtain the non-privileged legal file from Ram irez' prior attorney, 
Bruce K. Kaye. Esq .. who rep resented him in an adm ini trati ve h aring pursuant to 
YTL~ 510(3) at the Y Department of Motor Vehicle afety an d Business H arings 
Bureau . Jud ge Anna cchayev presided over the hearing and issued a Finding and 
Di sposit ion , dated December I 0, 20 I 8 (2018 Hearing Disposi tion). 

-- 11 i incumbent on the party seeking disclo su re to demon trate that the method 
of di co ry ought will result in th di closure of relevant ev idence or is reasonabl y 
calculated to lead to the di covery of information bearing on th cla im s" (D 'A lessandro 
v. Nassau Health Care 'orp. , 137 A.D.3d 1195, 11 96 [2d Dept 20 16], quoting 
Crazytown Furniture, Inc. v. Brookly n Union Gas Co., 150 A. D.2d 420 [2d Dept 1989] ; 
see Forman\' . Henkin. 30 .Y.3d 656 ,66 1 [20 18]) . "•A motion to co mpel responses to 
discovery demand and interrogatoric is properl y denied where the demands and 
interrogatories seek information that i irrelevant , over ly broad, or burdensome'· (Pesce 
v. Fernandez, 144 AO3d 653. 655 [2d Dept 20 161). 

In support of the mot ion, Pl ainti ffs subm it , inter al ia, the NYPD Subpoena and 
the 2018 H aring Di sposition. Plaint i ffs argue, inter alia, that they are entitl ed to their 
di scove ry demands, as they are seek in g puniti e damages. so whethe r Defendant-Dri ve r 
was impaired is rele ant to the issue of damages. 

The Court notes that pun iti ve damages are ava il ab le in persona l injury cases 
in vo lving drunk [or impaired] drivers (see Gershman v. Ahmad, 156 AD3d 868, 869 l2d 
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Dept 2017] ; 'hiara v. Dernago, 128 AD3d 999, I 003 [2d Dept 20 I 5]; Rodgers v. Duffy , 
95 AD 3d 864, 866-67 [2d Dept 20 12]). eve rth eless , ev idence th at a defend ant was 
dri vin g whil e intox icated [and/or und er the influence of dru gs ] i in suffici ent by itse lf 
to j usti fy impo in g puniti ve damages (id.). 

Here, the Court find s that Pl ainti ffs ha ve no bas is to beli eve that the requ e ted 
fil e contained information he lpful to their case (s ee Whitfie ld v. Board o f Edu c. o f City 
of Mo unt Ve rno n. I 4 AD 3d 55 1, 552 [2d Dept 2005]). The 2018 Hearin g Di spos iti on 
cl ea rl y states th at the re pondin g officer perfo rm ed so bri ety tes ts on Defend ant-Dri ve r 
and that there was no e idenc of dru gs or alco hol present. Furth ermore, the 20 18 
Hearing Di spo iti on reveal th at Defe ndant-Dri ve r was not i ued any tickets fo r 
speedin g, fa ilure to turn into the co rrec t lane, fa ilure to have headli ghts on, or fa ilure to 
have a turnin g signal on when making the turn . Moreover, whil e Defendant-D rive r was 
ubsequentl y arres ted for fa ilure to yie ld th e ri ght of way, all c rimina l charges were 

di smi ssed. 

The Co urt reiterat es that Pl aint iffs we re grant ed summ ary j ud gment on the is ue 
of li abilit y and have been fo und to be free of co mparati ve fa ult. The Co urt furth er 
notes th at Pl ainti ffs reques t the ame doc um ents and in fo rmati on as in the NYPD 
Subpoena. Gi ve n the circum tance , the Court find s that Pl aintiffs' moti on to compel 
th e producti on of an authori zati on to obtain th e non-pri vil eged lega l fil e from 
Ramirez ' s pri or attorn ey is un wa rra nted ( id.) . 

Acco rdin gly, th e un oppo ed summary judgment moti on by defend ant , 
E TE RPRI E FM TRU T s/h/a E TERPRI E FLE T MA AGEME T, I C. d/b/a 
E TERPRIS FM TRUST, i granted in its entirety, and Pl aintiffs' moti on to compel is 
deni ed; and it is further 

ORDERED that Pl ainti ffs' co mpl aint as aga inst defend ant , E TERPRI S FM 
TRUST s/h/a TERPR1S FL ET M AG M T. INC. d/b/a TERPRI E FM TRU T. i 
hereby dismissed; and it if further 

ORDERED that , if any, all crossclaims and counterclaims as again t defe nd ant , 
ENTERPRI SE FM TRUST s/h/a E TERPRIS FLEET MANAG ~MENT, INC. d/b/a 
E TERPRI SE FM TRUST, are hereby di smissed; and it if fwther 

ORDERED that defe nd ant. E TERPRI - FM TRU T /h/a E TERPRISE FLEET 
MANAGEMENT, INC. d/b/a E TERPRIS E FM TRU T, sha ll se rv a c py of thi s ord er with 
noti ce of entry upo n all parties, within thir ty (3 0) days of the date of entry. 

Thi s co nstitutes the deci sion and order o f the Co urt. 
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