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SUPREME COURT OF THE ST A TE OF EW YORK 
COUNTY OF BRO : I.A.S. PART 14 
----------------------------------------------------------------------X 
HE RY SOSA 

Plaintiff, 

- again t -

SANTIAGO SERRA O GEICO CORP. and CURRY 
CHEVROLET 

Defendants. 
----------------------------------------------------------------------X 

John R. Higgitt, J. 

DECISIO AND ORDER 

Index o. 30424/2018£ 

Upon the March 5, 20 19 notice of motion of defendant Curry Motor Cars LLC sued herein as 

Curry Chevrol et ("Cuny ") and the affinnat ion, affidavit e, hibit and the memorandum of law submitted 

in uppo1t thereof- the April 18 2019 affirmat ion in oppo ition of defendant Serrano and Ge ico Corp. 

(' Santiago defendant } and due deliberation· defendant Cuny ' motion to dism is the complaint a 

against it and the cross claims against it is granted. 

This is a negligence action to recover damages fo r personal injuries plaintiff alleged ly ustained 

in a motor vehicle accident that took place on July 2, 2017. Pla intiff commenced thi s action b filing a 

summons and complaint on October 5, 2017. Defendant Curry moves to di sm iss the complaint for among 

other reasons fa ilure to state a cause of act ion upon which rel ief could be granted as again t it under 

CPLR 321 I (a)(7). 

On a motion to dismiss the compla int fo r fa ilure to state a cau e of act ion under CPLR 

3211 (a)(7) the cou1t must accord the pleading a libera l con truction , accept the facts alleged a true, 

afford the plaintiff every reasonable favorable inference and determine whether the fact alleged fit 

within a cognizable lega l theory (see Connaughton v Chipotle Mexican Grill, Inc., 29 NY3d I 3 7 [201 7]). 

Where a defendant submits ev idence in su pport of the motion the impo1tant criterion is whether the 

plaintiff ha a va lid cause of action not whether plaintiff has stated one (see Leon I Martinez. 84 NY2d 

83 [ 1994 ]; Basis Yield Alpha Fund (Ma te1) v Goldman Sachs Group, Inc., I I 5 AD3d 128 [ I t Dept 

20 14]). 
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Defendant Curry as e1ts that the complaint fail to ufficiently plead a cau e of action again tit 

and that any cau e of action that cou ld be inferred again tit is t ime ban·ed. Plaintiff fir t cau e of action 

requests payment from defendant Ge ico for the po t-acc ident repair conducted on plaintiffs veh icl e and 

the econd cause of action a e1ts that the alleged negligence of defendant Serrano in the operat ion of hi 

vehicle resu lted in the accident. Neither the fir t nor the econd cau e of action apply to defendant Curry. 

Moreover, defendant Curry submits the affidavit of Robert A. Conti the general manager of Curry Motor 

Car LLC, who al leges that defendant CuJTy performed repai rs to plaintiffs vehicle but had no 

involvement with the accident or\ ith Geico's warranty and payment decisions described in the 

complaint. 

The third cau e of action allege that '·defendant fal ely and grievou ly accu ed plaintiff of a 

seriou crime that he did not commit." It is not clear whic h defendant pl aintiff is refi rring to. Defendant 

Curry asserts that if the court i to infer that plaintiff third cau e of act ion refer to defendant Curr , that 

cause of act ion should be dismissed as agai n tit because the third cause of action sound in defamation as 

is baJTed by the relevant statute of I imitation (see CPLR 2 15 [3]). 

Because the complaint fail s to allege any wrongdoing committed b defendant Curr-y and plaintiff 

does not specifical ly allege any cause of act ion as against defendant Curry, the complaint a again t 

defendant Cuny i di mi sed. 

With regard to the counterclaim by the Santiago defendant eeking indemnification agai n t 

defendant Curr , tho e counterc laims are di smi ed. The anti ago defendant failed to allege that 

defendant Cuny owned a duty to co-defendant or plaintiff (see Razdolskaya I Ly ubarsky, 160 AD3d 994 

[2d Dept 2018]). 

In opposition to defendant Cuny s motion , the Santiago defendants a se1t that if the motion is 

granted, it should be ithout prejudice because no discovery ha been conducted in the case. The cou1t 

agree : the dismi al i ba ed on a lega l I insufficient pleading, not the merit , and without prejudice 

di sm is al i appropriate. 

The aspects of defendant Curry' motion eeking di mi al under CPLR 321 1 (a)(2), (5) and (8) 
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are denied as moot. 

Accordingly, it is 

ORDERED, that the motion of defendant Curry Motor Cars, LLC, sued herein as Curry 

Chevrolet, for an order dismissing the complaint as against it and the counterclaim against it is granted; 

and it is further 

ORDERED, that the Clerk of the Court is directed to enter judgment in favor of defendant Curry 

Motor Cars, LLC sued herein as Curry Chevrolet dismissing the complaint without prejudice insofar as 

asserted against it and the counterclaim against it. 

The remaining parties are reminded of the July 26, 2019 preliminary conference before the 

undersigned. 

This constitutes the decision and order of the court. 

Dated: July 2, 2019 
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