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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: _HON. JAMES EDWARD D'AUGUSTE __ PART IAS MOTION 55EFM
Justice
X INDEXNO. 160574/2015
JOSEPHINE REYNOLDS, HAROLD REYNOLDS, | 0612612017,
PN | ; 07/07/2017,
Plaintit, MOTIONDATE  -__07/11/2017_

Ve

THE CITY OF NEW YORK, THE NEW YORK CITY

DEPARTMENT OF TRANSPORTATION, KS ENGINEERS, ; '

P.C., CARLO LIZZA & SONS PAVING, INC. DECISION + ORDER
’ ‘ON MOTION

MOTION SEQ. NO. 002 003 004

Defendant.

/N

The following e-filed documents, Ilsted by NYSCEF document number (Motion 002) 31, 32, 33, 34, 35
36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 71, 72, 74, 76, 77, 81, 838994100

were read on this motion to/for -~ SUMMARY JUDGMENT

The following e-filed documents, listed by- NYSCEF document number (Motion003) 51, 52, 53, 54 55
565758596061626373788084889091939596101 ey

~ were read on this-motion to/for SUMMARY JUDGMENT / INDEMNlFICATlON

The following e-filed documents, listed by NYSCEF document number (Motion 004) 64, 65, 66, 67, 68,
69, 70, 75, 79, 82, 85, 87, 92, 102

- weré read on this motion toffor | SUMMARY ‘JUDGMENT A

Upon the foregoing documents, it is decided as follows:
- Motion sequence nos. 002, 003 and(}04 are consolidated for dispbsition hereiﬁ.
In Mlotion Sequence No. 002, defendant KS Engineers P.C. (“KS”) moves pursuant to
CPLR §3212 for summary judgment dismissing all clalms filed agamst KS by plamtlff and also tok |
dlsrmss all cross-claims against KS by defendants The City of New York and The New York City
' Department of Transportatlon (collectlvely, the “City”) seekmg contractual mdemmﬁcatlon from
_ co-defendant KS.
In Motion Sequence No. 003, defendant City moves for an order seeking contractual

indemnification from defendants KS and Carlo Lizza (collectively, the “contractor defendants”).
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‘Although the City also mentions generally in its notice of motion that it also seeking dismissal of
“each and eyery cause of actlon, along‘ w1th the oomplaint inits entirety,k and all cross;claims,” the
City’s i)apers appear to eddreSs only the contractual ,indemniﬁCation claims. |
- In Motion Sequence No. 004, defendant Carlo Lizza & Sons Paving, Inc. (“Carlo Lizza”)
moves pursuent to CPLR §32 1’2 for summary judgment dismissing all claims filed against Carlo
Lizza by plaintiff and also 'to dismissi all cross-claims against Car’lo Lizza by ,defendant City
seeking contractual indemnification from co-defendant Carlo Lizza. |
Defendant KS’s and defendant Carlo Lizza’s motions for summary Judgement dlstmssmgl :
pla1nt1ﬁ’ s complaint is demed but their motion to dismiss the Clty s cross-claxms for contractual
indemnification is granted. Conversely, the C1ty s motion for an order of contractual
‘ mdemmﬁcatlon agamst defendants KS and Carlo leza is demed ' |
This is an action for personal injuries. allegedly sustamed by the plamtlff on Apnl 1 ,2014,
: yvhen Plaintiff tripped and fell due to a "dangerous, hazardous, unsafe, ‘uneven, defectlve, ,
unleveled and broken condition of the madway" as she crossed from the southwest to the northwest
‘ comer of East 9th Street and Second Avenue, in the County, Clty, and State of New York The
subject roadway was and is owned by the City. |
On March 24 and 25, 2014, defendant Carlo Lizza, a contractor retained by the City,
“milled” the snbject roedway, yvhich is tt process in which the top layer of paven)ent is scraped
and hauled away in preparation for repavmg After the milling, the road re'mains’ ina ’rough and
uneven condition until the road is repev‘ed. o | | |
Defendant KS was contracted by the Ctty to Aperfonn mspectlon services during the milling
c;peratlons and to submrt reports on: progress. KS also undertook certain site safety related

responsibilities under the contract, including, inter alia, responsibilities related to the safety of
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pedestrians and the general public. The City r’epaved;thesubject roadway “in—house” (i.e., did not
use an outside paving cohtractor) on Apﬁl 16 and 1 7,2014.
The contractor defendants assert that they camrlotobe held lieble for plaintiff’s injuries
because they‘ hed no duty of care to plamtlﬁ‘ as a result ‘of the eﬂeged completion of their
contractual obligations to the City related to the milling project. Speetﬁcall;r, the contractor
defeneants point to the “Specifications” under the applicable contfact, which states in pertinent
art: “[i]immediately after milling,’ the"contraCtor shall constt'ucthtemporary' retnps.'..and the
contractor shall mamtam said ramps until they have been removed by others.. .but not: beyond a :
period of 15 days aﬁer completion of all his/her work within that mty block .After thls period of
15 days, maintenance on those ramps shall be the respons1b111ty of others.” Itis not djsputed that -
the “others” referred to in the contrac‘t is the City. | It is also not disputed that the Citydid not
repave the subject roadway until after the 15 days referred to in the aforementloned contractr_
provision and that the aceldent occurred after the 15 days had elapsed The contactor- defendants | : |
assert that thls provision absolves them of both liability to the plaintiff as well as precludmg
contractual mdemmﬁcatlon obligations for the City. |
While the apphcable contract provxsxons make clear the extent of Ilab,lhty between and
among the parties to the contract for claims under a contract theory between those partles (such as
| clalms for contractual mdemmﬁcatlon), it cannot serve to automatically preclude liability to the
plaintiff for her injuries under a negligence theory ageinst all of the 'defendants.\ The defendants
created an alleged defect in the subject IoadWay that is puroorted to have causedtheplamtlﬁ' to
trip and fall causing injury. ~While there,nﬁght be certain defenses available to the‘-‘ defendant
contractorsf related to liability and/or demages; the contractor defendants are not entitled to

judgment as a matter of law dismissing plaintiff’s negligence claims against them. On the other
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hand, based on the cleai and ﬁmbigﬁous vlanguageof the‘aﬁplicable coﬁiract provisfi:{)ns, and the
undispﬁted facts re‘gar&ing the ‘expiratien of the 15 dayr's, the coniracto‘r defendants camiet be held
liable to the City for contractual mdemmﬁcatlon | |

ORDERED that KS’s Motion Seq. No 002 seeking dlsmlssal of plamtlff’ s clmms is
de:medi and itis ﬁn'ther

ORDERED, that KS’s Motion Seq. No. 002 secking dismissal of the City’s cross-claims

for contractual mdemmﬁcatlon is: granted, and it is further

ORDERED that the Clty s Motlon Seq No. 003 seeking an order for contractual i

indemnification from defendants KS and Carlo Lizza is denied; and itis further

ORDERED, that Carlo Lizza’s MQtion; Seq. No. 004 seeking dismissal of plamtlﬁ’ sclaims

is demed
ORDERED, that Carlo Lizza’s Motlon Seq. No. 004 seekmg dxsmlssal of the Clty 'S Cross-
o ela:ms for contractual mdemmﬁcatlon xs granted :
- All other requests for rehef not expressly addressed above have been conmdered and are
demed

ThlS is. the decxsxon and order of ﬂus Court.
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