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NYSCEF DCﬁ NO. 61

- SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: © _HON. W. FRANC PERRY : PART IAS MOTION 23EFM
Justice - :
—-X  INDEXNO. _ 161785/2018
DALVANIE POWELL, UNITED PROBATION OFFICER
ASSOCIATION, OFFICERS . . MOTION DATE 08/15/2019
Petitioner, ‘ MOTION SEQ. NO. 001
- v -
ANA BERMUDEZ, NEW YORK CITY DEPARTMENT OF - -
PROBATION, LISETTE CAMILO, NEW YORK CITY - DECISION + ORDER ON
DEPARTMENT OF CITYWIDE ADMINISTRATIVE _ s MOTION

SERVICES, CITY OF NEW YORK ,

Respondent
: X

The following .e-filed documents, listed by NYSCEF documént'number (Motion 001) 8, 12, 13, 14, 15, 16,
17,18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 39, 40, 41, 42, 43, 44 45, 46, 47, 48, 49, 50, 51, 52, 53,

- 54,55, 56, 57, 58 59, 60 '
were read on this motion to/for _ ARTICLE 78 (BODY OR OFFICER)

In this article 78 proceeding, petitioners Dalvanie Powell (Powell), as President of atnd on
‘behalf of United Probation Officers Assnciation (UPOA), seek an erder directing respondents
" Ana Bermudez (Bermndez), as Cnmmissioner of the New i(otk City Department of Probation
(DOP), Lisette Camilo (Camilo), as Commissioner of the NeW York City Department of o
- Citywide Administrative Services (DCAS), DCAS and City of New York, to review and rescind
| the pr'ovisionatl appointments of Marquette McCaskill (McCaskill), iolin Farrell (Farreli), Bobby
LeDay (LeDay), Patricia Lyons (Lyens), Lovelyn Asonga—MorfaW (Asonga-MorfaW) and JC
Green (Green) to Supervising Probation Officer in 2018; and seek an order declaring that
‘respondents’ determination to provisionally appoint these individuals to the position of
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Supervisi’ng Probation Officer Wes made in violation of lawful procedure.! Petitioners also seek
an order ditecting respondents to abide hy the State Constitutiqn, Civil Service Law end
Personnel Rules by specifically, among other thihgs, only provisiohally appointing candidates t0"
the supeNising probation officer position who have served at least one year as. a DOP probation
officer. Petitionets ﬁlrther seek to compel fespehtiehts tovhold an examination for the position of |
supervising probation ofﬁcer so that no provisional appointme_ht 'centinues for a period in excess o
of nine months. o

Respondents Cross-move, .pursuant to Section 65 of. the New York Civil Serv1ce Law
(Civil Service Law), CPLR 7804 (f) and CPLR 3211 (a) (7) for an order dlsmlssmg the amended
petition on the grounds that it fa1ls to state a cause of action. As set forth below the arnended

© petition is denied and dismissed, and the creSS motion is granted.
| BACKGROUND AND FACTUAL ALLEGATIONS 'v

Ppwell is the president of the UPOA and is ’employed by the City of New York and DOP
as a supervising probationvofﬁcer. vUPOA is the ﬁnioh that repreSent's DOP empl_oyees in the
civil service titles of probatioh ofﬁcef and subervising probation officer, among other titles.-
Petitioners state that there are approximately 840 active prohatien officers employed by DOP.l :
Probation officers ‘.‘perform difficult and responsible work in the ﬁeld.of brobation previding_

assigned individuals services in intake, investigation, supervision, and enforcement.” NYSCEF

I Originally there were eight contested provisional appointments, but two have since resigned. Without conceding,
or waiving any claims or defenses, petitioners filed an amended petition joining the individual respondents. '
Additionally, the first cause of action in the initial petition, alleging that respondents may only make provisional
appointments when there is no active civil service list, was withdrawn.
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Doc. No. 33 at 1. In general, té be eligible for promotion to a supervising -p'robatidn officer, a
probation officer must pass the one;—yeéf probationary period and then work an additional year in
the position. Sgperyising probaﬁqn ofﬁ-Cers are “competitiVe class” civil service positions,
meaning that “it is practicable to d.eterminev the merit and ﬁtness of abpl}icantsvby compétitive
examination . . ..” Rules of the City of New York (55 RCNY) Appendix A§3.4.1.

Section III, Promotions, states the following, in relévant part:

Filling Vacancies by Promotion. (a) Except as provided in paragraph 5.3.5, vacancies in
positions in the competitive class shall be filled, so far as practicable, by promotion from
among persons holding competitive class positions in a lower grade in the agency in '
which the vacancy exists provided that such lower grade positions are in the direct hne of
promotion, as determined by the commissioner of [DCAS]

55 RCNY Appendix A § 5.3.3 (a).

Filling Vacancies by Open Competitive Examination. (a) Upon the initiative of the
commissioner of [DCAS] or upon the written request of an agency head stating the
reasons therefor the commissioner of [DCAS] may determine to conduct an open
competltlve examination for filling a vacancy or vacancies 1nstead of a promotion
examination.

55 RCNY Appendix A § 5.3.5 (a).

The relevant and corollary statutes in the Civil Service’ Law regarding pfomotions are as
follows:

Filling vacancies by promotion. Except as provided in section fifty-one, vacancies in
positions in the competitive class shall be filled, as far as practicable, by promotion from
among persons holding competitive class positions in a lower grade in the department in
which the vacancy exists, provided that such lower grade positions are in direct line of
promotion, as determined by the state civil service department-or municipal commission;
except that where the state civil service department or a municipal commission
determines that it is impracticable or against the publlc interest to 11m1t ehglblllty for ’
promotion to persons holding lower grade positions .

Civil Service Law § 52 (1).
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Upon the Wfitten request of the appointing officer staiing his reasons therefor, 6r on its
own initiative, the state civil service department or appropriate municipal commission
may determine to conduct an open competitive exam1nat10n for filling a Vacancy or,
vacancies instead of a promotlon examination. _ _ J

Civil Sewlce Law § 51 (_1'){,

Petitioners_address the recently enacted “Raise tl;e Age” legislation, which “prohibits 16-
and 17-year-olds from being held in adult jails and prisonvs .+ .and pfovides themvwith additional
services and alternative detention facilities.” Amended‘petition, 926. DOP provides necessary |
services to these teénagers “who enter the criminal and youth justice systems, including ihtake
adjustment, sup,ervisiori_, and other tailored probation services.” Id., § 28. Petitioners continue
that, in preparation 'for “Raise the Age,” based on the expected influx of clients, respondents
hired additional probation officers through an open and competitive examination. Hdwevér,
respondents did not offer a “concomitant perotibnaI.examinatidﬁ for current Probation Officers
to become Supervising Probation Officers.” jd., 9 30. According to petition.ers, there are a.
sufficient number of active probation officers wﬁo are ready to take thé examination for
promotion to supervising probation officer and Who_ are eligible to be promoted. However,
March 2015 was the last time a prdmotional examination was offered.

On August 24, 2018, Powell was nofiﬁed by Michzvie"l Forte (Forte), DOP’s deputy
commissioner of administraﬁon, that DOP was planning to jirovisionall\jl promote 18 probatién |
officers to supervising probation officers, and also pr_ovisionally appoint McCaskill, Fér;ell,
LeDay and Lyons to the position of Supervigi,ng proBation ofﬁéer. These four individuals are

external candidates who were not pr'evi_oilsly employed as DOP probation officers.
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Powell objected to these prov1s1onal appomtments argulng that DOP is required to
promote current probatlon ofﬁcers to superv1smg probation ofﬁcers prior to consrderrng external
candidates. According to petitioners, DOP previously only hired t“or the pos1tlon of superv1smg
probation ofﬁcer through a promot1onal examrnation Powell requested that DOP reconsrder
these external appomtments and respond by September 20, 2018. .

./

Petitioners did not receive a response by September 20, 2018. ‘Subsequently, Victor

Hiciano: and Asonga-Morvfaw two other external candidates, were also. provisionallv appointed
as superv1srng probation ofﬁcers ‘Bermudez nominated these and the other four 1nd1v1duals ‘and
»Camllo certiﬁed that they were quahﬁed to ﬁll the t1tle of superv1s1ng probat1on officer.
Petitioners allege that these 1nd1v1duals were not qualiﬁed as they were not current DOP
probation officers at the time of appomtment and had never served the probationary' period

‘In September 201_8,_respond'ents provisionally appointed Green and April Pope,A 'who had- |
“been employed in the pr’obation.oi"ﬁceri position. However, these ._individuals'had not yet
completed their pro\bationary period.2

Petitioners are now challengiiig respondents’ recent decision to prOVisionally appoint SIX
allegedlv unqualiﬁed individuals to the position of_ supervising probation officer in« 'contraVention
of the New York State Constitution, Civil -Service Law and Personnel Rules and‘_Re'gulations of

the ‘City of New York (Rules of the City or New York, or Personnel Rules). In brief, article V, ’

- section 6 of the New York State Constitution sets forth that appointments to civil service

2 As noted, two of the individuals, April Pope and Victor Hiciano, have smce resigned from their provrsronal
appointments and are not named as respondents
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pos1tions ‘shall be made accordmg to merit and fitness to be: ascertalned as far as practrcable by
examination whlch, as far as practicable, shall be competitive.”_ Amended, petition, q5 1,_
According to petitioners,‘ as indicated above, both Civvi\l Service Law § 52 and 55 RCNY
Appendix A § 5.3.3 state that vacancies should be filled by promoting employees “holding

, : SN
competitive. class positions ina lower grade in the department in which the Vacancy exists,
provided that such lower grade positions-are in direct line of promotion . L2 I?z’., 19 52. S

. Howe_ver, respondents are not required to prornote frorn ernploye_esholding lower grade |

positions in ‘the direct line of promotion if “it is irnpracticable oragainst public interest to limit
eligibility for promotion [to these employees].” Id, q 5.5‘ - | y o - ‘;

ln the ﬁrst cause of action, V1olat1on of CPLR 7803 (3) petitioners allege that B .
respondents’ determmatwn to prov1s1onally appoint the six individuals to superVISing probat1on
officer positions was niade in V1olat1on of thé lawful procedure established by these rules. Five
out.of the six new appointments had not been ernployed as lSOP probation officers, which is ‘the '

direct line of promotion, prior to their appointment. 'Petitioners contend, although provisional

appointments are permitted by both Civil Service Law § 65 and 55 RCNY Appendix A§551
when there is no eligible list, pursuant to Civil Service Law § 52 and 55 RCNY Append1x A
5:3.3, respondents were ﬁrst requ1red to prov1s1onally appo1nt current probat1on officers who are
in the direct line of promotlon. Pet1t10ners state the _followrng, in relevant part:
Respondents are unable to demonstrate that it is impracticable or against the public
interest to limit eligibility for the provisional Supervising Probation Officer positions to
current eligible Probation Officers, who are in the direct line of promotion: Nor can they .
offer any rational basis for offering the promotional positions.to individuals who were not

.current DOP Probation Officers when they had an ample pool of such candidates
: ava1lable to them

' 161785/2018  POWELL, DALVANIE vsS. BERMUDEZ ANA
Motion No. 001

;T 6 of 17




ﬁmm AN TNOEX NO 16178572018

" NYSCEF DOC. NO. 61 RECEI VED NYSCEF: 01/13/2020

Aménded petition, § 57. |

In the second and third causes of action, petitioﬁers éllegé .that Bermudez and DOP acted
arbitrarily and abused their discretion by provisionally appointing individuals to the title of
supervising probation officer w'hodi'd not complete brobationary periods as DOP p_robati;)n
officers. Although one of the new appointments had been employed as, a DOP probation officer
prior to the promotion, he had not yet completed the one-year probationary period. rAccordingly,
petitionérs allege that all six candidates are unqualified. Furthermore, they maintain that therf:
were other qualified DOP probation officers who were not consideréci. Asa result, petitioners.
allege that it was arbitrary and capricious and an abuse of dis<.:retivon for respondents to appoint
the six uhqualiﬁed candidates. |

The third cause of aétion, alleged against Camilo and DCAS, sets forth that they acted

" arbitraﬁly and abused their discretion By‘ certifying that these six individuals were qualified to
beéome supefvising probétion ofﬁcefs, despite not completing_probationafy periods as DOP
probation Qfﬁcers.

As noted, petitioners s;ek the court declaré that these six prbvisional appointments were
mad¢ in violation of lawful procedure and order respondents to résciﬁd these appoi'ntmﬁents. ‘
They are seeking to have respondents only pfovisionally appoint candidates to the supervising
probation officer title who Have served at least one year‘as a DOP probation officer.

In the fourth cause of action, petitioﬁers allege that Camilo and ]jCAS failed bto hold an
examination for supervising probation officer in violation of the Personnel Rules. Petitioners

alternatively allege, among other things, that their failure to hold an examination is arbitrary and
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capricious. Given the passage of the “Raise the Age” legislation, Camilo and DCAS should have
anticipated the need to hire additional superilising probation ofﬁcers and have had plenty of time
to hold a promotielnal examination. Petitioners seek to. compel respondents to nold an
exarninati'on for the position of supervising probation officer so that no proyisional appointment
continues for over a nine-month period. | |

Respondents argue in opposition that .the)yi acted lawful‘ly by provisbienally‘ appointing
ei ght individuals to the title of ‘supervising probation officer. Respondents state that petitioners
“conﬂate[].provisional appointments with permanent hires.” NYSCEF Doc. No. 49,

4 memorandum of law in support at 2. Jerez Hue (Hue)? DCAS’s deputy directorof administrative
.opera»tions in the list management & audit unit of the enamination_s bureaus of the human capital
line of service, states that the most recent examination for supervising- probation officer took
place in February 2015. DCAS‘certiﬁed a list of.48 eligible candidates on February 8,2017.
Out of this list, 12 were appointed to superv1smg probatlon officer. On'five subsequent dates 22
candidates were appointed. By August 20 2018 nine candldates remained. DOP selected and
appointed six of these candrdates leaving only three remalnlng candldates Hue states that,
pursuant to 55 RCNY Appendlx A§ 4. 7 4 as two of these three candldates had been considered
three times and not selected, DCAS cannot certify them. ‘As a result, as of September 14, 2018,
there was only one candidate remaining and no viat;le list. 'Pursuant to Civil Service Law § 61
(1),.an agency ts not required to appoint candidates to a title from a list of less' than thre_e

candidates. Further, pursuant to Civil Service Law § 65 (1), when there is no. list available for a
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position in a competitive class title, the agency is authorized to make provisional appointments.?
Hue concludes, “‘[n]o other list for the title of Supervising Probation Officer has been active
since SepteIﬁBer 14, 2018. Consequently; DOP has been aBle to appéipt qualviﬁed persons to the
title on a provisional basis since September 14, 2018.” NYSCEF Doc. No.-47, Hue aff, 8.
Respondents state that, because of the “Raise thev. Age” legislation, théy neéded' to make
pr0V1510nal appomtments to meet their hiring needs. As Hue explalned at the tlme the
provisional appomtments were made, the only civil service list avallable for the superv1smg
probation ofﬁcet position had been exhaus_ted. Respondénts_ maintain that they can make
pfovisional appointments pursuant to Civil Service Law § 65. Provisional appointments are .
different from permanent appointments and can be selected from qualified céndidates. Asa
result, indi{/iduals who are being appo,inted‘ provisionally as\sup‘ervisi‘ng probation officers do not
need to be c'urrent‘ probation officers. Aécording to_respondents,‘ the Personnei Rule that “the
commissioner of [DCAS] shall conduct exarhinatio.nrs for such positions as may be necessary to
anticipate the needs of the city service,” does not limit respondents’ ability to utilize provisional
appointments until a permanent examinaﬁon and pérmanent appointments can take place. Seé 55

RCNY Appendix A § 4.1.1 (a).

3 “Provisional appointments authorized. Whenever there is no appropriate eligible list available for filling a
vacancy in the competitive class, the appointing officer may nominate a person to the state civil service department
or municipal commission for non-competitive examination, and if such nominee shall be certified by such '

; : department or municipal commission as qualified after such non-competitive ¢xamination, he may be appointed

i ' provisionally to fill such vacancy until a selection and appointment can be made after competitive examination.

Such non-competitive examination may consist of a review and evaluation of the training, experience and other

! ' qualifications of the nominee, without written, oral or other performance tests.” Civil Service Law § 65 (1).
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_ . : v o
Regarding the promotional exam, respondents argue that this issue is moot, as a

i)romotional examination has been scheduled. In support of the cross mdtion, respondents
provide the afﬁrmétion from Sanford Cohen (Cohen), DCAS’s déput:}f general counsel for
human‘capital. Cobhen states that “DCAS Has scheduled a promotional examination, Exam No.
0527, for the title (;f Supérvising Probation Officer to be admi.nis\,tere‘d in Fiscal Year 2020. The
application period for Exam No. 0527 is expected Zto open on Decémber 3, 2019, and close on
" December »23, 2019.” NYSCEF Doc. No., 59, Cohen 'afﬁrmation, 992, 3.
| With respect to holding a promotional examination fo£ the position of supervisirig
_probation ofﬁcer; requndents con_téﬁd that a mandamﬁs to ‘cdmpél is not appropriate here, as
they have the discretion as to w_hich typé of exarﬁiﬁation to hold. 'Accordl;ng to respéndents,'
petitioners are séeking to compel a promotional examination, whith‘ would benefit the ur;ion
members. Respondents. continue ?hat the court should not substitute its judgment for DCASss‘.
determination as to what examination is ipreferablev for ﬂie position. Even if respondents were
compelled to order én examin_ation, they-wbuld still have the discretion as to whether it was
. S \

promotional or compétitive, and would also be responsible for setting the time and place.

| Pétitioner;c, challenge respondents’ interpretation of the civil service laws wifh respéct to
ﬁlling vacant positions. According to petitioners, the civil service laws at issue still incfudé the
preference for filling vacant positions By bromption.' Even if this preferenée is not applicable to '
provisional appoinfments, pétitioners claim that respondents’ hiring détermination was a'rBitrary
and -capricious, as the pe.ople appointed were unqﬁaﬂliﬁed.v According to petitionefs, respondents

should have demonstrated that they “canvassed” all probation officers within the DOP prior to
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.

appointing external candidates. Petiﬁoners believe that it was irrational. for réspondenté t?)
appoint extérﬁal candidates, given the amount of éligiblé current probation ofﬁceré.

Petitioners réitetafg that réspondeﬁts have not held a promotional examinafidn since
2015. Petitioners request that the court reviéw whether respondents engaged in undue delay in

" holding an éxamination, given the anticipgtion that additional hires woﬁld result from the “Raise
the Age” legislation.ﬂ :

During oral afgument,'petitioners’ counsel moved lto strike the listed job descrjpﬁdn ofa
su'pervising probation officer, attachéd as exhibit A, _from réspoﬁdents’ reply papers. Exhibit A
is a document “thaf purpért_s to be the 's_peciﬁcatio_ns of the SPd positiqn.”' Tr at 7 As the
exhibit was attached in rei)ly, petitioners claim they were prejudiced and that “[t]heré ‘is no
information in thére that we can authenticate so .we_ don’t know if it is actually correct or not.”

" Id. If the cross motion 1s denied, petitioners are also reéuesting limited disco_very to assess the
number of probation officers who have vcomp.leted the probatiqnary period.. |
'DISCUSSION |

In tﬁe context of an article 78 proceeding, céurt's have held that ;‘a revieWi_ng court is nofK
entitled to inteffere in the exercise Qf discfetion by an ‘administrati.ve' agency unless there is no
rational basis for the éXércise, or _fhe >acti‘on qomplained of is arbitrary and\ capricious.” Mattér of |
Soho Alliance v New York State L{q. A.utvh. , 32 'AD3d .363, 363 (1st Dept 2006); see also CPLR
7803 (3). “The arbitrary and capri”c.ious étandard ésks whether the def:ermijnation in question had
a rati.onal basis.” Matter of Maﬁkarios v Newv York City Taxi & Limousirie Comm., 49 AD3d

316, 317 (1st Dept 2008) (internal quotation marks and citations omitted). Once a court finds a

~
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‘rational basis for the agenCy’s aetennination, its review ends. Matter of Hughes‘ v Doherty, 5
NY3d 100, 107 2005).

~ An article 78 proc_eeding is a special proceeding which may be summariiy determined
“upon the pleadings, paners, and admissions to the extent that no triable issues of fact are
raised.” CPLR 409 (b);‘see also CPLR‘7804 (a) and (f)._Pursuant to CPLR 7804 ®, “[t]he.
respondent may raise an objection in point of law b'yv'setting it forth in his answer or by a motion
to dismiss the petition, madeu}.)on notice wtthin the time allowed for answer. If the motion is
denied, the court shall permit the respondent to answer, upon such terms as may be just R

“In considering a motion to dismiss a CPLR artiCle 78 procee.ding' pursuant to ChLR
3211(a)(7) and 7804(f), all of the allegations in the petition are deemed to be true and are -
afforded the benefit of every favorable 1nference 7 Matter of Eastern Oaks Dev., LLC v Town of
Clzm‘on 76 AD3d 676, 678 (2d Dept 2010) Only where “it is clear that no dispute as to the facts
exists and no prejudice will result may a court, upon a r__espo_ndent s motion to dismiss, decide
the petition on the merits. Matter of Nassau BOCES Cent. Council of Teachers v.Board of Corop.
Educ. Servs. of Nassau County, 63 NY2d 100, 102 (1984); see also Chestnut Ridge Assoc., LLC
v 30 Sephar Lane, Inc., 129 Ab3d 885, 887 (2d Dept 2015) (internal quotation marks-and |
' crtatlons omitted) (“Where the dlsposmve facts and the positions of the parties are fully set forth
in the record, thereby maklng it clear that no dlspute as to the facts ex1sts and [that] no prejudrce
will result from the failure to require an answer, the court may reach the merits of the petition . . .
).
A;_)plying these standards to the case at hand, as set forth below, respondents’

determination to provisionally appoint the six individuals was rational, and will not be disturbed.
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The amended petition alleges that, in pr_eparation for the implementation of “Raise the -
Age” legislation, respondents violated lawful proeedufe by provisionally appointing ﬁ\}e |
individuals to sﬁpervising probation officers who were not in the direct line of promotion.
Petitioners further opbose the provisional appointment of Green, a former probation officer.
Although Green was in the direct line of promotion es a probation officer, he had not yet
completed the one-year probationary period. In sum, petitioners allege that reépondents’
decision to choose these candidates over other qualified current probation officers violated
lawful procedure. ’
The record indicates that, as ef September 201 8,.the only civil service ﬁst for the position
| of supewiéi;lg prol:;atien ofﬁcer had been exhausted. Pursuant to Civil Service Law § V65 (1) .and '
(2) provisional appointments are authorized when “there is no appropriate eligiBle lisf available
for filling a vacancy in the competitive class” and “[n]o provisional appeintment shall continue
for a period in e*cess of nine months.* See e. g Matter of City of Leng Beach v Civil Serv.
Empls. Assn., Inc.--Long Beacﬁ Um"t, 8NY3d 465, 470 (2007) (interﬁal citation omitted)'(“With .
' respect to provisional appointments, the Civil Service Law authorizes such appointmenfs (-)nly.
when there is ne eligible list available for filling a vacancy in a competitive class, end thenhonly
for a maximum period of nine months”). Here, respondents reéulred more personnel as a result

of the “Raise the Age” leglslatlon and the 1nd1v1dual respondents were appomted ona

provisional basis because there was no viable eligible list of candidates for the position.

4 “Time limitation on provisional appointments. No provisional appointment shall continue for a period in excess
of nine months. The civil service department shall for competitive positions within its jurisdiction, and a municipal
civil service commission shall for competitive positions within its jurisdiction, ordera civil service examination for
any position held by provisional appointment for a period of one morith and such department or commission shall
conduct a civil service examination, or see that such an examination is conducted, as soon as practicable thereafter,
in order to prevent the provisional appointment from contmumg fora perlod in excess of nine months.” Civil
Service Law § 65 (2).
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Civil Service Law §§ 51 and 52 address ‘filling vacant positionsthrough either an epen or

promotional exarninat_ion; These provisions of the civil service iaw do not apply' to provisional
appointments. See Matter of Czty of Long Beach v Civil Serv. Empls./Assn., Inc.--Long éeach._
Unit, § NY3d at 471 (internal quotation marks and citations omitted) (“Provisional emplo‘yees,
though in a‘sense holding positions 1n the competitive ciass, are, for reasons of necessity, exempt

from the civil service reQuirements for appointment . . . Such appointments are mere stop-gaps,

exceptions of necessity to the general rules with respect to the filling of such [competitive]

¥
/

positions . D).
There is no language set forth in C1v1l Serv1ce Law § 65 (l) requiring respondents to .

promote current probation ofﬁcers to the temporary, provrslonal appomtment of supervising

probatlon officer. Furthermore, 'there is no requlrement ofa probationary period, as this only

~ .
. v

applies | in relevant part to permanent competltive class posmons
Accordmgly, respondents did not violate any lawful procedure or evade any merit and
fitness r‘equ‘irements of the Civil Service Law by provisionally appointing extemal candidates or
candidates that did not complete a probationary period. ‘_‘,While such appointments. may on
occasion be succeeded by a permanent appointment, this may only be hy'virtue of examination
and eligibility under'the civil service laws and not by reason of any ripening of the temporary or
prov151ona1 appomtment 1nto a permanent appomtment > Matt‘er of City of Long Beach v C ivil
Serv. Empls. Assn Inc --Long Beach Unzt 8§ NY3d at 471 (1nternal quotation marks and .
~ citations omltted). | |
Petitioners allege that the individuals who were provisionally appointed vvere .unq.ualiﬁed '
and that they were also less qualified than current probation ofﬁcers who served the pr_obationary
period. However; as noted? there is no requirement that provisionai appointments be made by
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promoting those in a lower grade position. _Fdrthermore, tﬁese claims are‘speculative, and the
court will not review the underlying qualiﬁcetions of the selected candidates. See e.g. Matter of
Luisi v Safir 262 AD2d 47, 50 (lst Dept 1999).(“A court’s role in an article 78 proceeding of this
nature is not to determine the merits de nevo, but to decide whether the [respondents’] decision"
was rationai, based on the evidence aciuélly befere them”); see also Matter of Tockwotten Assoc.
| v New York State Div. of Hous. and Community. Renewal, 7 AD3d 453, 454 (1st Dept 2004)
(“[A]n agency’s determination, acting pursdant to legal authdrity and within its area of expertise,
is entitled to deference™). | |
In addiltion, peti‘tioners suggest, without providing any specifics, ’that current probation
ofﬁcers-who comple‘ted the probationary pefiod would be more qualiﬁed for, and interested iﬁ
the prov151ona1 appointment to supervising probation officer. However petltloners have not
prov1ded anything more than general allegations, Wthh are 1nsufﬁ01ent to state a clalm that
respondents’ prov1510nal appointments were “‘made in violation of lawful procedure, [were]

293

affected by error or law or [were] arbitrary and caprlclous or an abuse of discretion.”” See e.g-
Matter of Miller v Mulligan, 73 AD3d 781 783 (2d Dept 2010) quoting CPLR 7803 (3)

Mandamus to Compel Examination

Petitioners also seek to compel respondents to hold an examination for the posiﬁon of
supervising probation ofﬁeer so that no p-ro.visional appointment continues for longer than nine
months. An article 7_8 mandamus proceeding may be"brdught to determine “whether the bOdy or
officer failed to perform a duty enjoined dpon it by l;w.” See CPLR § 7803 (1). A mandamus'to
compel “applies only to aets that are ministerial in nature and not those _that involve the exercise
of discretion.” Matter of Flosar Realty LLC v'New. York City Hous. Auth., 127 AD3d 147, 152
(1st Dept 2015) (internal qdotation marks aﬁd citation omifted). Petitioners a‘rgue ‘that, although
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respondents hired additional probation officers through open competitive examination,

.

respondeﬁts unlawfully_favi_led to offer a _concurrent.pr'omo'tional examination for supervising
probation ofﬁcer.I ﬁov;/ever, to this extent, reépondenté cann.ot bé compelled .to co'ndﬁct a
promotional exam over ah épen competitive exém because DCAS has discretic;n in deciding
which exam to hbld. See e.g. Matter of Gcﬂldghér v-City of New York, 307.AD2d 76, 81 (1st
Dept 2003). “[C]o‘urts héve accbrcied considerable defergncé to the agency’s qbility to assess |
what extent, and in whatAr.nanner, merit and ﬁtne__ss should be meaéufed _[for a given civil service
position]™). In addition, nothing in»55 RCNY-_Appendix A § 4.1.1 requires DCAS to speci'ﬁcally
conduct a promdtional éxamination dr c‘()ndlllct exarrﬁnatiéns within a Sp‘eciﬁé time frame. -
While respondents cahnot Be compelled fo order a promqtional. examination-ove{ an open
cdmpetitiye .one, the requifements of _prov_iéiénal appoint'merits _%‘ﬁUst b¢ COmplied yvi';_h. The :
agency has no discre.tion to determine whether an ‘exaﬁlin.atidn will -be QIQered and cdﬂducted.” |
Matter of Joyce v Ortiz, 108 AD2d 158’. 162 (1st. Dept 1985). (inf_ernal quotation ﬁlafks ahd-
éitatioﬁ .omitt‘ed).vv Nqnetheléss’, the rec‘c.)rd ihdicatés that this issue is rﬂoot. Réspondents 'haye B
scheduled an examination for the pqsition of supervi'.sing probation officer, 'and if is va.' o |
promotional exam. See e. g Matter of Newton v P)olice Dept. oj; New quk, 183 AD2d 621, 623

~ (Ist Dept 1992) (internal quotation marks and citation omitted) (“An actvi‘on' by responcient during \

'pendency of litigation of an Article 78 Action, renders petitioner's claims mobt”). : ,

The court has considered petitioners’ remaining contentions and finds them to be without

merit. Based on the foregoing, the afflended petition is'dénied and the proceeding is dismissed.

5 In petitioners’ reply, for the first time, they request that the court review whether respondents engaged in undue -
delay in holding an examination for supervising probation officer. The court will not consider petitioners’
contentions as they have been “improperly raised for the first time in their reply brlef ” Bailey v Brookdale,
Univ. Hosp. & Med. Ctr., 27 AD3d 677, 678 (2d Dept 2006). ‘
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Accordingly, tIre additional relief reqdested by petitioners during oral -argu.r_rrent’is derlred as
moot. o ‘ | -
CONCLU_s:roN
Accordingly, itis hereby
ORDERED that respokndent'»s’. cross mdtion to disiniss the amended petition rs_'granted; .
and it is further | |
ORDERED and ADJUDGED that the amended petrtron 1s denred and the proceedmg is
' dismissed, with costs and dlsbursements_to requndents.

Any requested relief not expressly addressed by _the court has nonetheless been

considered and is hereby denied and this constitutes the decision and order of the court.
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