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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY | e
PRESENT: _HON. JAMES EDWARD D D'AUGUSTE ___ PART  IAS s MOTION SSEFM
Justice : :
, X INDEXNO. 161936/2014
ANTE VUCETIC, MARIANNA VUCETIC, 06/11/2018,
' Plaintiff ~ MOTION DATE 06/22/2018
v- " MOTION SEQ. NO. - 004005
NYU LANGONE MEDICAL CENTER, NYU'HOSPITALS ‘ L
CENTER, LEND LEASE (US) CONSTRUCTION LMB INC.; DECISION + ORDER .
| S ON MOTION
Defendant. o
: X
- NYU HOSPITALS CENTER, LEND LEASE (US) Thtrd-Pady :
,consmucmeu LMB INC. Index No.. 5953?412015 :
Plaintiff,
-against- ‘
- ORION MECHANICAL SYSTEMS, INC.
Defendant.
' X
'NYU HOSPITALS CENTER, LEND LEASE (US) Second Thurd-Party
CONSTRUCTION LMB INC. Index No.. 595294/2016
Plaintiff, =
; | -against-
~"HORIZON CONTRACTING, LLC
Defendant.
; e X

~The fetlowmg -e-filed documents, listed by NYSCEF document number (Motion 004) 120, 121, 122, 123,
- 124,125, 126, 127, 128, 129, 130, 131, 132, 133, 134, 135, 136, 137, 138, 139, 140, 159, 160, 161, 162,
-163, 164, 165, 166, 171, 179, 180, 181, 183, 185, 191, 192, 193, 194

-were read on this motion to/for

SUMMARY JUDGMENT

The following e-filed documents, hsted by NYSCEF document number (Motion 005) 141, 142, 143, 144,

145, 146, 147, 148, 149, 150, 151, 152, 153, 154, 155, 156 167, 158 167, 168, 169, 170, 172, 175, 176,

177,178, 184, 186, 195, 196, 201, 202

were read on this motlon tolfor

. SUMMARY JUDGMENT
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Hon. James E. d’ Auguste
}Upon the foregoing documents, motibn sequence numbers‘ 004 and 005, Which a;ré’
consol;dated for disposition, are decidéd as follm&s:' | | |
In this personél injury action brought unéer the Néw York Labor Lﬁw, plaintiff fell from |
- an ﬁﬁsééured A-frame ladder that broke while it was being used onia' constructionf/renoi/ation‘
project at NYU Langbné Medical Center’s Tisch Cafeteria. The ownef o't: the property was S
defendant NYU Langoné and the general coﬂiractof was defendant Lend Lease. Leﬁd Leasé had -
subcontracted the HVAC work to third-barty defendant Ofion,__which' in m, subcontracted a
o portion of tl;xe HVAC ~Work‘to §econd third-party défendant Horizon. Plaintiff was employed ‘ét
: the time: by Horizoﬁ. | | |
‘On August 13,‘20»1 8, this Court (motion sequence 003) granted summary judgment on the
issue of liability under Labor Law § 240(1). NYSCEF Doc. No. 173. On October 7,2019, this
‘Court (motion seqﬁehce, number 006) severed the issue of plaintiffs; damages in the mam action
( 16193{6/2(_)14) from‘ the third-party appartionment, indemnification and contribution actibﬁ
(5953741201 5) and the second third-party apportionment, indemnification and ‘comribuﬁon action
k(5952‘914/20’16). NYSCEF Doc. No. 225, | |
In motion sequence number 004, defendants NYU Langone and Lend Lease moﬂze for
summary judgment seeking an order of contractual indemnification from third- party defendant‘

Orion, as well as from second thlrd-party defendant Honzon.
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In motion sequence number 005, séc?:oﬁd third-party 'dcfendént Horizon seeks summary
judgment dismissing NYU Léngone and Ler;d Lease’s third-pfciﬂy complaint seeki‘rf;g \contractaal‘
indemﬁiﬁcation from Horizon.! iy | |

Horizon’s motion for summary judgment dismissing Orion’s claim for : contractﬁél

 indemnification from Horizon is denied. Workers’ Compensation Law § 1 1 govemsindemnity by
subcontractors who arethe émployers of the injured party. Cdmmcn ﬂlaw contribution or indemnity
is barred except in cases in which the plaintiff has suffered é “grave injury” as déﬁned in’fthat‘,
‘sectiony. However, bontractual indemni.tyi-is kspecikﬁ’cally permitted by Wo;kers’ Compef;sationfLaw
§ 11if “based upon a prévision m a written contract entered into prior fo the accident or
occ&rrence by which 'ﬂlc employer had e;pressly ag:eed to contributioﬁuto or iﬁdefhﬁiﬁcétién o,f :
‘ the claimant or person asserting the cause of action »for the typek of loss suffered” (emphésis added).

: Despxte the spec1ﬁc language in the statute requmng that the contract be entered 1nto prior to ther ‘
accident or occurrence, an mdemmty prov1s1on or contract executed aﬂer a plamtlff’s accndent,:'
may be applied rctroactlvely where the ev’1denc,e establishes as a matter of law that‘the agreement
pertammg to the contracforfs Work was maﬁe “asof’a date‘pri'or"t‘o the accident, and ﬂ;at the pafties g
intended that it apply to a’dafé prior to the accident. Pena v Chateau Woodmere Corp.;\304 ADSZd
442 (Ist Dep’t 2003). | o ’

Triable issues of fact exist as to Wh&ther the indemnity égreement signed by Horizon and .
Orion, which would otherWiseprovidef'indemﬁity by Horizon to NYU Langbne and Lend Lease,

was in effect prior to the tixn’e‘ of the accident. For instance, both Mr. Santos and Mr. Perisa testified - ;

! Although there are no. notlces of cross-motnon ﬁled in-relation to the instant motions, Onon, at the end of its
opposition papers, requests relief in the form of summary judgment on the issue of contractual indemnification agamst
Horizon (see, NYSCEF Doc No 160 at §29). This application is not properly before this Court and, in any event, | 1s
denied. ;
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 that it was the practice and xproce‘dureiofb’otheompanies to enter into agreements for the‘worklhat
included indemnity language wherein Honzon would cover Orion for claims arising out of the Job
Addieionally, there is at least one verSion of the “Indemnity Agreement and Agreemeht to Malntaih’

- Certain Insurance” that is signed by Orion and Horizon and is “dated” (or backdated")? July 3,2014,
which i is before the accident. This seems to indicate that even if the agreement was signed aﬁer:
the acmdent there are tnable issues of fact that the parties intended that it apply retroactively. ‘

Honzon s motion for summary Judgment dismissing NYU Langones and Lend Lease s S
claim for contraetual mdemmﬁeatwn from Horizon is denied. In addmon to the reasons set forth :
~ above denymg chsmlssal of Orion’s claxms for mdemmﬁcatlon, wluch also apply w1th respect to- :
VNYU Langone and Lend Lease, Horlzon s additional argument that the HonzOn-Onon
| Indemmﬁcatlon Agreement lacks reqmred spec1ﬁc1ty to prov1de mdemmﬁcatzon to these noa-’ G
: s1gnatory third partles is unavailing, Although NYU Langone and Lend Lease are not mennoned
;,m’ the agre’ement« by name, the subject agreement epec:lﬁes mdennuﬁfcanon for ~the e“()\)vne'r and
e‘the“‘Contractor” and it seems very uhlikely that the parties wel'e»not well aware of who those were,
particularly in light Of a purchase ordef also dated' July 3, 2014 identifying the ;project as “'NYU' : |
Langone Med.lcal Center Tisch Cafeterla Project.” 8 Gt
The Court finds there are also trlable issues of fact as to whether Orion and Honzon
breached any contractual obligation to obtain certam levels of -insurance coverage for NYU o
_Langone and Lencl Lease. Accordlngly, Honzon s motlon for summary Judgxnenl: dlsmlssmg\‘
: NYU Langone’s and Lend Lease’s breaeh of contract claims is denied. Conversely, NYULangene
and Lend Lease’ s moiion'for summary judgment on lheir breach of eotltract claims against Horizon

and Orion are also denied.
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NYU Langone’s and Lend Lease’s motion for sumtnary judgment seeking an order of
indemnification from Horizon is denied. ~Horifzo'n’s purpoxted'obligation to indemninyYU
Langone and Lend Lease is premlsed upon the Onon-Honzen Indemmﬁcatlon Agreement As

- stated herem there are tnable issues of fact as to whether this agreement was in effect pnor to the
~ date of the accident, or "that the parties mtended for the agreement to retroactively over the date of ; Sy
the agreernent to the extent that it was entered into after that date. e o

NYU Langone’s‘kandeend Lease’s motion for summary judgment seeking‘an,order of
‘mdemmﬁcanon from Orion is granted. A party is entitled to full contractual tndemmﬁcatton i
wherein the party can demonstrate that full contraetual 1ndemmﬁcatxon was the mtentlon nnphed

from the language and the purpose of the entire agreement and the surroundmg facts andi
circumstances. Vrzewinski . Atlantic Scaffold & Ladder Co. et al., TON.Y2d 774 (1987). The
Court of Appeals has further held that such indernniﬁcation i owed wherein there. is no evidence |
of any fault or wrongdomg on the part of the party seeking to be indemnified. Brown V. Two'
Exchange Plaza Partners 76 N.Y.2d 172 (1990).

NYU and Lend Lease’s claim for mdemmﬁcatlon is based on the Lend Lease-Ormn :

Subcontract (NYSCEF Doc. No. 153) Whlch contains a clear and unamblguous 1ntent for ()rmn ,
 to indemnify NYU Langone and Lend Lease to the fullest extent permissible by law. It is not
disputed that the eccident involved an ‘OﬁOn ladder,’ and the method and means of the work was*y
supervised by Horizon supervisors with an Orion ‘supervisor also present at the site‘ at the time.
Nobody from NYU Langone or Lend Lease supervrsed or controlled the work pla:mtlff Ante a2
' Vucetlc was performing at the time of his accldent and admitted he d1d not even see anyone from
these defendants on the jobsite. Thus, there are no trrable issues of fact of any fault or Wrongdomg
on the part of NYU fLengone or Lend Leasqe,fand should these defendants be found,liable, sueh
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liability would be statutory or vicarious ~farising from ihe work subeohtr‘ected to Orion a poﬁion of
which was sub-subcontracted to Honzen Under such c1rcumstances, NYU Langone and Lend ‘
Lease are entltled to contractual mdemmﬁcatmn from Onon Colozzo v.. National Center' |
Fi oundatzon 30 AD. 3d 251 (1st Dep't 2006) (a party is entitled to full‘ mdemnlﬁcatlon if theparty
seekmg indemnification estabhshes that the pIamtlffs mjurles are not attnbutable to neghgence on
its part and that its hablllty was vicarious and purely statutory) Further unhke Honzon Orlon ’
was not plamtlff S emplpyer end, as a result, the restrictions 1mposed by WCL '§, 1,1 regarding
retroactivity are not appiicable with respecttoth;s Vthir‘d‘-p‘arty 'daefendam. '
Accordmgly, it is hereby ' Ll
ORDERED thai NYU Langone’s and Lend Lease ] motxon for summary Judgment seeking
an order of contractual 1ndemmﬁcat10n from thlrd-party defendant Orion is granted and it is
i : ﬁlrther , S 4 ; ' e ,
ORDERED that NYU Langone’s and Lend Lease s motion for summary judgment seekmg 3 .
‘ ” - an order of contractual mdemmﬁcatxon from second thlrd-pany defendant Horizon is denied; and
. ; e itis further
| ORDERED that second thlrd-paﬂy defendant Horizon’s motion for summary Judgment ,
‘;:seekmg dlsmlssal of NYU Langone s and Lend Lease s second thlrd-party cemplamt seeking
s :contractual mdemmf cation from Honzon is demed

This constxtutesthe decision and order of thls Court.. |

112112020
CHECK ONE: ;VCASEDlSPOS:ED;' - X "RON-FIN N
] ] sranteD D DENIED | eRANTED N PART E ‘OTHER
APPLICATION: | |semeoroer | suBMIT ORDER L ;
CHECK IF APPROPRIATE: )\ . mcwbeszRmssusu : FIDUCIARY APPOINTMENT ,DREFEREucE
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