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SUPREME COURT OF THE S8TATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION BART IAS MOTION 60

HUDRSBON ES LIS
Petitionas,

RTINS
DEUTSCHE BANK NATIONAL TRUET QOMPANY,

Respondant.

HON, MARCY 8 FRIEDMAN

INDEX NG, (ABEOBIENS

MOTION DATE donyams

MOTION BEQ. HO. Ay

DECISION AND ORDER ON
COUNTER-PETITION FOR
SUDICIAL INETRULCTION

The following documents, lisled by NYSCEF document number (Motion 0813} 2, 13, 14, 15§, 18, 17, 1§
19, 20, 21, 22, 23, 24, 25, 38, 27, 38, 28, 30, 31, 32, 33, 34, 36, 41, 48, 47, 84, 55, 8, 57, 58, 58, 80,
81, 82, 83, B4, 065, 88, &7, 68, 88, 70, 71, V2, T3, 74, 75, 78, 77, V8, 78, 60, 81, 82, 83, 84, £5, 88, 87,
B2, 88, B0, 81, 82, B3, 84, 85, 86, 87, 88, 88, 100, 104, 102, 108, 104, 108, 108, 107, 108, 108, 11,
141, 192, 993, +i4, 148, 118, 117, 118, 118, 120, 131, 122, 123, 124, 125, 128, 127, 128, 135, 130,
131, 132, 133, 134, 135, 138, 137, 138, 138, 140, 141, 1432, 143, 144, 145, 148, 147, 148, 148, 450,
181, 182, 183, 184, 1565, 158, 187, 188, 159, 160, 181, 162, 188, 184, 188, 166, 147, 188, 188, 170,
71, 173, 178, 194, 178, 178, 177, 178, 178, 180, 184, 182, 183, 185, 188, 187, 188, 188, 184, 182,

183, 184, 188, 188, 187, 188, 168, 200, 209, 202, 203
ware a-filed In connection with the Petition snd Sounter-Relition.

In this CPLR Artele 77 proceeding, respondent/counter-petitioner Deutache Bank

Mational Trust Company (Deutsche Bank or Trustes), solely in iz capacity as the trusies of Firgt

Franklin Morigage Loan Trust 2006-FF11 {Trust), seeks judicial approvel of its decision io

acoept % settioment of the Trusts claims sgainst First Frankdin Financis] Corporstion (Fmﬁ:

Franklin), alleging thet Firet Frankln beeached representations and warranties concerning

morigsge loans that were deposited into the Trugt, (Ses Counter Pet. 73 The propesed Trust

Settlement Apreement between the Trugt and First Franklin (Settlement or Agreement) provides

for an sggregate seitloment pavicent 1o the Trust of $39,888 000 {Settlement Payment), logether
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with reimbursement of the Truster’s reasonable fees, costs, and sxpeonses associsted with the
setilement and this proceading up to $750,000. (See Counter Pet. § 73 and Exh, 1Y

This procesding was originally cormenced by petitioner Hudson BES LLC (Hudson),
beneficial owner of certificates issued by the Trust, sccking fudicisl nstruction, woder CFLR
Article 77, dirscting the Trustee to reject the Settlement, on the ground that the Settlement provided
inadeguate considerstion for the release of the Trustes’s claims. (Pet. § 1, 11, 41} The Trustes
responded by answer and counter-petition secking judicial spproval of the Settlement. {Sge
Answer and Cougter Pet)) By order dated Decernber 21, 2018 (NYSCEF Do, No. 17), this court
directed that noties of the procesdings and the preliminsry conference be given to sl inferested
partise, By stpdetion so ordered on Janusry 85, 2020, Hudson withdeow ifs petition and

discontinusd its claims with prejudics. This withdrawal fullowed the New York Cowrt of Appeals

25, 2019 (Banlevy). The decision involved cases brought by Deutsche Bank sz trustee of
regidential mortgage-backed securities (RMBEY trusts for breaches of representations and

warranties, and held, based on Deutsche Bank®s Californda residence, that its oladms scorued in

California for purposes of the New York borrowing statute, CPLR 302, The decision further held
that the rustes’s claims were Hme barred under Californis law.
As Hudson was the sole objector to the Trustes’s scosplancs of the Settlement, the

Trustes’s counter-petition for CPLR Article 77 judicial approvel iz now wopposed. The court

fo certificates backed by Group T Mortgage Loans. {Counter Pet. §66.) This proposs! was amended by & proposal
dated October 2, 2018, which provided for relmbnmsement of the Trustes’s rossonsble fees, costs, and sxpenses
sssovisted with the seitlement and this proceeding up to $750,000 (Inids! Sstttoment Proposal). {4, ¥ 181) Gn
Jasusry 8, 2019, Fiest Frankdin provided » fwther amondsd sottloment agreoment, the Agreemsnt for which the
Trustes now gecks jndicial approval, which retaing the terms of the Initial Seitfement Propossl snd provides Bran
asdditions! 514,288,000 payment to be sliccated to cortificates backed by Group I Mortgage Losns, (% 115}
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meviously held that the approved Netice Program was the best notice precticshle, was
reasonsbly calenlated to put interested parties on notics of this special procseding, end
constitutes due and sufficient notics of this special procseding in satisfaction of fodom! and siste
dug process requirernents and other applicable law. (Dee. 21, 2018 Order § 4.) The court
adhsres o thet holding, and fxther finds that the Trustes has diligently complied with the Notice
Program. (8se DiCieoo Af. of Compliance, dated Feb, §, 2018 [NYSCEF Doe, 30-351.)

The court also holds that the Trustes acted reasonably, in good fith, and in the proper
axercise of Hs dsoretion in acespting the Settlement Poyment provided fir in the Agreement,
The Trustes is sophisticated and experienced in the sdmindstration of RMBS wusts. The
Trustes’s initial evaluation of the Settlement Inoluded distributing notice and sesking written
dirgetion from certificateholders with voting rights to cither apcept the Initial Settlement
Froposal or reject the Initis] Settlement Proposal end provids divection and indermnity to the
Trusise to pursus the claims ageinst Flest Franklin, (Counter Pet. § 104 and Informational Noties
and Reguest for Divection [Counter Pot. Bxh. G} In response, sertificateholders representing 8
majority of the outstanding voting rights divected the Trustes to accept the Initial Settlement
Propossl. No voting certificateholders dirscted the Trustes o refect the Initel Settlement
Proposal or otherwise provided direction and indemnity to the Trustes {0 pursue the iiﬁgaﬁm
sgainst First Franklin, (Counter Pet, § 108; zee slse Memo. In Support of Counter Pet. a1 8.}

In asséssing the ressonabloness of the Settlement Proposal, the Trustee also weighed the
risk of nncertatnty that the Trost's claims may be time barred based upon the Appellate

Division's decision in Deutsche Bagk Nad Trogt Co. v Barclaes Bank PLE (156 AD 34 401 [ist

Dept 20177, which reached the same holding as the Court of Appeals’ affiemence disoussed

zbove. {Coumnter Pet. ¥ 20-92.) In sddition, at the direction of this cowrt after the
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commencement of this proceeding, the Trustos retained & gualified and sxperienced sapert,
Dianiel R. Fischel, o svaluate the settlement. (372019 Hearing Ty, 38:12-18; gep Fischel Report
Cicoo AR Bxh Bl) Mo Fischel concluded thet the Setilement Proposal was ressonable and
adeguate baged, among other things, upon the uncertainty of & potential recovery in litigation,
{sking into account the statule of limitetions risk possd by Barglavs, and upen sonsideration of
comparable RMBS settloments. (Seg Fischel Repont T 32-32 [DiCicoo A BExh. B} The
expert report supports the Trustee’s decision to accept the seitlement, particulasly under these
against First Frankls dme barred.

O the papers submitted by the Trustee In this procesding, inchuding the affirmations in
support of the Trustes’s counter-petition, and in the sbsence of any romsining objection, the
court finds that the Trustes sxercised i dscretionsry powsr reasonably and in good falth in

svaloating and accepting the Setilement, including the amount of the Settement Payment. (Sep

In determining this uncontesiad proceeding, the cowrt need not and does not make s
firuding as to the proper interpretation of the PEA provislons regarding distribution and allocation
of the Settloment Fayment. It is noted that in the Prayer for Relief of the counter-petition, the
Trustes reguested an instruction “reganding the proper construction of the relevant provisions of
the PSA™ and relief “in connection therewith,]” including “instractions regarding proper
allocetion and distribution of the Seifloment Pavment, {Couter Pet. Peayer for Relief ¥ Bi1}
An Article 77 proceeding was subsequently brought by the Trust’s ssouritios sdmindstrator for

instructions 88 to ceriain distribution fssuss. (Seg In ro Wells Farvo Bonk M.A. {88 Seourities

................................... AR SRR

Administrator of First Franklin Mortuave Losn Trust 2006-FFLL, Index No. 650886/2019),
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Thig procesding was withdrawn without prejudice. (Ses Order dated [Index Mo, 650886/2018
NYSCEF Doc. 42].) The Trustes has clarified that the cowter-petition does not address
distritagion and that any distibution lssues will be the subject of a separate procceding. (Ses
Jan. 3, 2020 Hearlng Ty, 19:4-233

It is accordingly ORDERED that the counter-petition iz granted to the extent set forth in
this decision.

This constitutes the decision and order of the court, Submit judgment,

Biated: New York, New York
January 22, 2030
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