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According to the allegations in the complaint} which the court must accepjt as true for the purposes

| |
of this motion (see Alden Global Value Recavery Master Fund, L.P. v KeyBank N.A., 159 AD3d

618, 621-622 [1st Dept 2018]), plaintiffs hired defendants, who are feal estate attorneys, in
| |

connection with the sale of two adjacent copdominium units, which plaintiffs had combined for
their use, without combining the mortgages. [Initially, defepdants advised plaintiffs that, although
| | | .
their fees might be higher, an estimate for d¢fendants’ final bill was between $4,000 and $6.000.

In November 2017. the units sold for $3,750,000.

The complaint recounts various instances| of alleged malpractice im':Iuding that defendants
incorrectly applied a commercial rather thana residential transfer tax in:ponnection with the sale,
and that this resulted in a $45,000 real progerty transfer tax (RPTT) overpayment by plaintiffs.
Plaintiffs state that Simms, who dealt with defendants on behalf of himse|f and Ho, told defendant
DeNicola, who was managing the transaction, that he believed defepdants should apply the
residential tax rate. Because DeNicola was adamant that Simms was wrong and that he
misunderstood the applicable law, Simms [ecided it was mort|3 prudent to go along with his
counsel’s advice for the purpose of the closing only. Separately, plaintiffy sought the advice of and
retained another law firm, at a cost of $15,000; such law firm con‘lmenceld a successful proceeding
to recoup the overpayment. | ‘

The complaint also states that defendants ¢id not review the Department of Buildings (DOB)
I
permits properly and, thus, they did not dikcover that one of the work permits was open. The

purchaser’s attorney learned of the open pefmit on January 9, 2018, legs than two weeks before

the originally scheduled closing date and infprmed defendants at that time. Defendants contended
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that they relied on information provided to them by Simms — which, plwlaintiffs state, is another
instance of malpractice. This oversight resulted in a six-week delay in thejclosing, which plaintiffs
allege caused them financial harm. In additjon, plaintiff claims that defendants billed them for
redoing their allegedly negligent work. Ultimately, dflfendarlts | charged plaintiffs $12,999.
Plaintiffs challenged the charge, particularlyjthe final bill, which dclfencl ints presented to them at
the closing and which contained charges for the second DOB search.I Def¢ndants refused to reduce
or credit plaintiffs following their correspondence, and plaintiffs ﬁled this lawsuit.

| |
In the first cause of action, for legal malpractice, plaintiffs assert that defendants did not carry out
their duties “with the skill, care and diligence of a member of the legal prafession” (NYSCEF Doc.
No. | [Complaint] ¥ 50). They seek damagds of at least $50,666.73. The second cause of action
asserts that defendants breached their fiduciary duty to plaintiffs in that they did not provide legal
services with the requisite skill, care, and|diligence. The damages are alleged to be at least
$50,666.73. Finally, for the third cause of action, plaintiffs allege unjust nlamichment, on the ground
that defendants received $12,999 for substarjdard work, and theyask fot L‘eimbursement.

.
In their pre-answer motion to dismiss, defendants argue that plaintiffs dO! hot set forth a valid claim
for legal malpractice. A legal malpractice cause of action requires not onlly that the defendant did
not “exercise the ordinary reasonable skill and knowledgei commonly possessed by a member of
the legal profession” and that this lack of ski]l resulted in damages, but that the plaintiff would not

| A
have incurred these damages but for the malpractice (Leder v Spiegel, B NY3d 836, 837 [2007]

[internal quotation marks and citation omitt¢d]). According to dc,fendanmLi, the complaint does not
' |

satisfy the “but-for” requirement. In particular, defendants rely on Simmnjs’ admission that he told
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after this: “Do you [defendants] ever rely exciusively on such assurances?/Of course not: architects
err, GC’s lie, and even the DOB sometimgs makes mis’!akes needing| correction. Besides — if
MMWR had relied solely on info I providdd, Denise wouldn’t have b lled me for hours spent
researching DOB records” (NYSCEF Doc. No. 9 [Simms’ lMay 16, 2018|email to Brucker]). This
is far from a concession that defendants are not responsible for the grror and it is far from
conclusive documentary proof which would absolve defl:ndants from Jiability, on a motion to
dismiss. Thus, the email is not documentaryievidence (see Seaman v Schulte Roth & Zabel LLP,
176 AD3d 538, 538 {Ist Dept 2019]). In addition, although Simms wrate that he told DiNicola
that she was wrong about the RTTP but pllowed the closing to go forward, this was not a
supervening act which would necessarily alleviate defendants of the regponsibility for assessing

the proper tax on the transaction. Thus, it does not definitively establish that the cause of action

tacks merit (see Spoleta Constr., LLC v Aspéan Ins. UK Ltd., 27 NY3d 933, 936 [2016]).

Defendants allege that, nonetheless, plaintiffs must assume some responsibility or diminution in

damages due to Simms’ sophistication in refl estate matters and due to his comments. These are

issues defendants may raisc in their answer and explore during discovery, but do not warrant

dismissal at this juncture. The issues herein are not resolvable as a majter of law, because their

resolution requires an examination of facts pnd materials outside the scope of the complaint (cf.

|
Weil, Gotshal & Manges, LLP v Fashion Houtique of Short Hills, Inc.{ 10 AD3d 267, 270 [1st

Dept 2004] [trial court erred when it copsidered exhibits in order‘ dismissing contributory
| |
negligence counterclaim under CPLR § 321[]). Notably, the cases cited/by defendants in support

of dismissal are either distinguishable or ihvolve summary judgment motions, or cases which

evaluated the apportionment of damages aft¢r trial and, thus, are not confrolling here.
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The Court has considered the parties’ other atguments and they do not alter the court’s conclusion.

Based upon the above, it is

ORDERED that the motion to dismiss is granted to the extent of dismissing the second
cause of action of the complaint and is otherpise denied; and it is further
ORDERED that defendants are directed to serve an answer to the complaint within 20 days
after service of a copy of this order with notice of entry; and it is further |
ORDERED that, within 30 days of eptry of this order, plaintiffs shall serve a copy of this
order upon defendants, with notice of entry; and it is further I

ORDERED that discovery shail proteed, expeditiously, in accordance with this Court’s

Preliminary Conference Order dated January 6, 2020.

Dated: January 6, 2020

4
DORIS LING-COHAN, J.S.C.
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