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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. LAURENCE L. LOVE ' PART IAS MOTION 62
Justice
X INDEXNO. 156534/2018
MARK BELLI, ' : MOTION DATE 12/12/2019
Plaintiff,
MOTION SEQ. NO. 001
- - V -
NYC DEPT. OF TRANSPORTATION, JOSEPH : - ‘
MASTROGUILIO, NYC HUMAN RESOURCES . DECISION + ORDER ON
ADMINISTRATION, MAHESH PATEL, MOTION
. Defendant. '
X

The following e-filed documents, listed by NYSCEF document number ‘(Motion 001) 19, 20, 21, 22, 23,
24,25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51,
52, 53, 54, 55, 56, 57, 58, 59, 60, 63, 64

were read on this motion to/for " _DISMISS

Upon the foregoing documents,

This Order reads on defendants’ motion to dismiss pursuaﬁt to CPLR 3211(a)(7)
for plaintiff’s failure to state a claim. Plaintiff states causes of action of; I) Department of
Transportation’s V(“DOT”) and New York City Human. Resources Administration’s (“HRA”)
violation of plaintiff’s benefits according to the Personnel Service Bullétins, speciﬁcally
“lallowing employees a five-minute grace period for lateness and excused transit delays, allowing
employees to take a conditional leave of absence from their employer, allowing erﬁployees to
take excused time off with pay for blood donations and for job interviews at other New York
City Agencies;” II) unlanul Termination against DOT and Joseph Mastroguillo, for not being
“given the opportunity to provide cTocumeh'tatioh for the transit delays w_hi_ch caused me to be
more than 5 minutes latel;” I1I) lost wages and benefits for “failing to reinstate to [plvaintiff’ s]

previous position in a timely manner in accordance with the requirements set forth in the

~
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conditional leave of abséncé;” V) retaliétion, pursuant to NYCAC § 12-306(a)(1) & (3) and
Labor Law § 704, by Mahesh Patel and HRA, for failing to implement rights linder the Time &
Leave Rules created by HRA; V) retaliation, pﬁrsuant to Labor law § 740 and Civil Service Law
§ 75b, by Mahesh Patel aﬁd HRA, for plaintiff’s alerting them of the failufe to have a licensed
master plumber on staff to supervise and failing to implemgnt an exposure prevention plan in
accordance with OSHA regulations; and VI) discrimination, in violation of the New York City &
New York State Human R_i'ghts Law by Mahesh Pétel and HRA, for not providing plaintiff with
a reasonable accommodation when exhibiting a medical condition.

Plaintiff Mark Belli started employment with HRA in the civil service position of
plumber on April 9, 2012. After a one-year probationary period, plaintiff became a permanent
employee of HRA.

Plaintiff highligﬁts V_érious benefits as part of his emplqyment, “benefits that are
memorialized in thé Personnel Services Bulletins (PSBs) on the Department of Citywide
Administrative Agehciés website. These benefits include (i) a five (5) minute grace periéd for
lateness, (ii) excused lateness for trénsit delays; (iii) excused time off from work to donate
blood), (iv) iake a leave of absence for qualified reasons, (v) to a reasonable accommodation for
any form of disability, (Vi) medical plan coverage & optvions, (vii) pension plan options, and
(viii) excused time off for interviews at other New York City agencies.” Plaintiff also states that
he was required to work under the directiqn and continuing supervision of a licensed master
plumber per New York City Administrative Code (see Title 28. Chapter 408.1).

Plaintiff was offered a positioh with another New York City Agency, the Department of

Transportation (“DOT”) on or about September 2016. Plaintiff applied for a Conditional Leave

156534/2018 BELLI, MARK vs. NYC DEPT. OF TRANSPORTATION : Page 2 of 9
Motion No. 001

2 of 9



["EILED_NEW YORK COUNTY CLERK 0173172020 10:06 AY |NDeX NO 15653472018

NYSCEF DOC. NO. 65 : ' \ ~ RECEI VED NYSCEF: 01/31/2020

of Absence from HRA and was served with written disciplinary charges from HRA pursuant to
the Civil Service law on Qctober 21, 2016.

Plaintiff continues in his complaint that he was “not satisfied with the working
environment” at DOT and iequested reinstatement to his position elt HRA. Plaintiff sent a letter
to Janet Phillips at the OSR/Office of Benefits Administration on April 12, 2017 wherein he
requested reinstatement to his position as an HRA plumber. On April 17, 2017, plaintiff reported
to work at DOT and was handed a letter from his supervisor wherein he was a;lvised of his
termination effective April ‘17, 2017. :

Plaintiff believes he was fired due to lateness and alleges DOT and Joseph Mastroguillo
did not follow the piocedures ouilined in the PSB for documenting and reprimanding employees
for their lateness. |

Plaintiff then scught to be restored to his position at HRA. After plaintiff received a
letter dated September 1, ‘2.017 advising him that “reinstatements are made at the discretion of the
agency,” and that HRA “was presently in the process of evailuating [his] request,” he contacted
an attorney.

Plaintiff’s first cause of action for declaratory judgment alleges the Department of
Transportation (“DOT”’) and New York City Human Resources Administration (“HRA”)
violated plaintiff’s rights, by not allowing a five-minute grace period for lateness a condltional
leave of absence and excused time off w1th pay. for blood donations and for JOb 1nterv1ews at
other New York City Agencies per the Personnel Service Bulletin.

Plaintiff’s probationary employment was terminated because he had seven instances of

unexcused lateness,” sent an inappropriate note with unwanted sexual undertones to another
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DOT employee, and other charges. Defendant exhibits the memorandum from the Department
of Transportation dated March 22, 2017 stating the offenses by blaintiff Mark Belli.

The disciplinary charges allege plaintiff i) inappropriately used a Medicaid Eligibility
worker’s desk comﬁputer without permission and retrieved documentation off the desk, ii) was
involved in a city vehicle collision and failed to comply with the correct reporting procedure, iii)
inappropriately took pho’tos of a client who was having a seizufe aftef the .sec'urity staff,
immediate supervisors and a poiice Sergeant advised plafntiff numerous times to stop taking

- photos of the client and plaintiff refused, and iv) for inappropriately using the conference room
after a previous direc;ion to refrain from using agency équipment without prior permission.

P‘laintiffs second causé of action for unlawful terminationlst'ates; ‘v‘cieifendants DOT and
Joseph Mastroguillo took adverse action agaiﬁst me and terminated me without cause in
violation of applicable law. I was never given the opportunity.to provide documentation for the -
transit delays which caused me to be mére than 5 minutes late. I should not have been
terminate(i from job or penalized with the loss of time for any of these latenesses. I am entitled
to a (5) minute grace period for lateness and a grace peribd for excused transit delays as provided
in the PSBs.” |

Plaintiff was in a‘probétionary position at DOT and may be terminated for cause, but not
“in bad faith or for an improper or impermissible reason.” It is well settled that a probationary
employee may be discharged without a hearing and without a statement of réasoné in the absence '
of any demonstration that disﬁissal was for a constitutionally impermissible purpose or in
violatioﬁ of statutory or decisional law (see Duncan v Kelly, 853 NYS2d 260 [2008]).
Contemporaneous, do.cum‘entary evidence of petitioner’s unsatisfactory perfdrmance in the

probationary title rebutted the purported evidence of bad faith and sufficed to establish as a
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matter of law that petitiener’s demotion was in good faith (see Fichter v Egarfz, 223 AD2d 516
[1% Dept 1996)).

Defendant exhibrts a.“Charges and Specifications, Notice of Informal Conference, Notice
of Section 75 Hearing, Notice of Step.II Grievance hearing” document served on October 21,
2016. This document stared that an informal conference ;Vill be held “relating to Misconduct
and/or Incompetence nreferred against [plaintiff].” This document states the grievances
against the plaintiff and has nlaintiffs signature along si'de the statenrent, “I already resigned
(sic) today is my last day at work.” Based on same, plaintiff’s first and second causes of action
mnst be dismissed.

Plaintiff’s third cause of ection alleges a failure to.reinstate plaintiff to his prevjous
position per the conditional leave ouf absence.

Defendant exhinits a lerter from HRA dated February. 23,2018. The lea\/e of absence
from HRA was pursuant to PSB 200-1 O, to work for DOT. The leave of absence was concluded
when plaintiff was reinstated to HRA effective October 20, 2017. Thue, plaintiff’s third cause of
. action must faii. |

Plaintiff’s fourth cause of action etates retalietion by Mahesh Patel and HRA under New
York C‘ity Administrative Code (“NYCAC”) § 12-306(a)(1) and (3), and New York Labor Law §
704. |

NYCA‘C § 12-306 rnakes it improper for.public employers to interfere with, restrain, or
discriminate ageinst any ernployee for the purpose of encouraging or discouraging memberehin
in any public employee organizatron. |

NY Labor Law '§‘704 in relevant part, makes an unfair labor practice for any employer to
interfere with an employee’s formation or associ_at_ion with an agency or plan.
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The Court finds that plaihtiffs complaint does not have any factual éllegations or
inStancc%s where HRA or its emplbys interfere with, restrained, or discriminated plaintiff’s right
to join or assist a public efnployee union. -

Plaintiff’s fifth cause of action allegéd violation of labor Law Section 740 and Civil
Service Law Section 75b. Plaintiff alleges “HRA has Viblated e;pplicable law by failing to have a
licensed master plumber on staff to supervise ﬁs and by failing to implé_rnent fanv exposure
prevention plan in accOrdaﬁce with OSHA regulations.” | | |

In order to recover under a Labor Law 740 theory, the plaintiff has the burden of pfoving
that an actual violation occurred, as opposed to merely establishing that the pléintiff possessed a
reasonable be_lief that a Vib‘latio‘n occurréd_. [...] and, the violation mﬁst be of the k.ind that createé.
a substantial and specific vdangev:r to the 'puvblic health or safeiy (see Webb-Weber v Cbmmum'ty
Action for Human Servs, 23 NY3d 448, 452-53 [2014]) |

Plaintiff’s bare accusation of ‘;viole;ted applicable law by failing to hav.é a licensed master
plumber on staff” does not fulfill the elemehts:of a cause of action under Labor Law 740.
Plaiﬁtiff does not explain hbw a “substantial and specific danger to the publié health or safgty”
occurred. An employee’.s good-faith reasonable belief that an actual violation ofa léw, ru'le; or
regulation occurred is insufficient; there must be an actual violation (see Khan v Slaté Univ of NY
Health Sci Ctr, 288 AD2d 350 [2d Dept 2001)). ‘

Plaintiff’s 's.‘ixt‘h cause of action alleges, “def_ehdants Mahesh Patei and HRA engaged in
an unlawful discrimiri_atory.practice in violation of the NeW York Cityv Administrative Code and
thek New York .State Hurriéh Righté law by not providing me with ; reasénablé aécér;lfnodation

when I complained of my medical condition.”
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- Plaintiff states in his complaint, “that during the course of my employment with HRA, 1
injured my foot and my arm (& shoulder) on the job and was treated in a discriminatory manner
when I requested a reasnnable accommedation for my injuries — specifically, a‘request tovwear
sneakers when traveling to and from jobs, or wlien surveying ajnb or when I am r)erforming
administrative fun.cti-on.s. Due fo the work-related injury to my arm (& shoulder), I‘requested a
special tool to make the performance of my job easier. Neither request ahs been granted to date
and HRA has refusecl to tal(e my requests‘ serionsly.”

To state a claim for'rlisabiliiy discrimination or a failure to provide a reasonable
accommodation, plaintiff‘must show that (1) he was clisabled within the meaning of the statutes,
(2) the employer had notice of ihe disability, 3) plaintiff could perform the essential functions of
his job with a reasonable accommodatien, ancl (4) the employer refused to make a reasonable
accommodatiqn (see MbBride v BIC Consumer Prods MFG Co, 583 F3d 92 [2d Cir 2009];

: Milescia v BR Guest Holdings LLC, 33 Misc 3d 466 [Sup Ct, 2011)).

Plaintiff’s doctor’s note from Dr Howard I Baum, dated November 21 R 2017 states

_ “Mark’s foot was inflamed du to excessive walking at work. Please accommodate him with 1)
Not being required to wear his .work boots when he is not dorng pliimbmg nr construction work.
2) Mark Belli has a range of motion problem with his right arm. Please provide to him a tool
ridged model number 27108 faucet sink installer. He may go back to work November 22, 2017
at 100% full cluty as a plumber.” Plaintiff ﬁled a “Reasonable Accommodatien Request” form
on December 8, 2017 for his arm and feet issues. |

| Defendant exhibits a “Reasonable A_ecommedation Request”response dated May 15,

2018 from the NYC Department ef Social Services. The Request document states, “on January

12, 2018 and on April 16, 2018, the EEO Office informed you that updated medical
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documentation was required. As of May 3, 2018, this office has yet to receive the requested
documentation. As a result, this office determined that you failed to pursue your reasonable
accommodation request.”

Emp\loyer'is not required to offer an employee a reasorrable accommodation if the
employee fails to prove that she could not perform the essentiai duties of her current pqsition
(see Rappo v New York State Div of Human Rights, 57 AD3d 217 [1% Dept 2008]).

A defendant’s motion to dismiss must be granted and the complaint dismissed if the
complaint consists of bare legal conclusions (See Kaisman v Hernqndez’, 61 AD3d 565 [1 Dept
20097, CD Music Co v -Bassline, Inc,‘ 242 AD2d 654 [2d Dept 1997)). |

Plaintiff also cross-moves for a sealing order, per .22 New York Codes Rulee and
Regulations (NYCRR?”) § 216.1 and for a preclusion/suppression Orde'r, per CPLR 3 103 ©).

N 22 NYCRR §-216.1(1)(a) provides,‘“a court shall not enter an erder in any action or
proceeding sealing the court records, whether in whole or in part:.excep,t upon a written finding
of good cause, vwhich shall specify the grounds thereof.” To riemonstrate good cause, plaintiff
must establish “compelling e'ircurrrstances” exist to justify Secrecy (see Herald Co Inc v
Weisenberg, NY2d 378, 384 [1983]). .

Plaintiff claims defendante violate the ferms of an O.‘ctober 24, 2018 stipulation of
settlement agreement by attaching the disciplinary eharges, notice of informal conference,
‘suspension letter, and other documents. However, plaintiff referenced these documents in the
complaint and put them at issue. |

Plaintiff’s motion to strike defendants “paperwork,f’ per CPLR 3 163(c), because “the

Defendants introduced documents relating to a disciplinary matter that cannot be introduced as
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evidence in this case.” Plaintiff put the disciplinary ﬁlatters at issué invhis compléint and | B |
defendants are entitled Io respond. | ' |

Defendant’s motion to cIismiss, CPLR 3211, is GRANTED, as plaintiff’s complaint does
not substantiate én iniprope_f disciplinary measure nor an abuse of an liﬁaccep’;able review

procedure regarding plaintiff’s employment. Plaintiff’s cross-motion is likewise dismissed.

1/24/12020 . ' . ~ /

DATE = . o ‘ LAURENCE L. LOVE, JS.C.
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