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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART &0

WELLS FARGO BANK, NATIONAL ASSOCIATION, U8, INDEX NO. v
BANK HATIONAL ASSOUIATION, THE BANK OF NEW

YORK MELLON, THE BANE OF NEW YORK MBLLON ,

TRUST COMPANY, M.A., WILMINGTON TRUST, MOTIONBATE
HMATHOHAL ASROUIATION, HEBUC BANK USA NA.,

DEUTSCHE BANK NATIONAL TRUST COMPANY {as MOTION SRO, NG, 801 7
Trustees, Indenture Trustess, Secwrities Administrators, Paving
Agents, andfor Caloulstion Agenta of Cortain Residential DECISIGN AND ORDER

Morigage-Backed Beouritizstion Trusts),

Petitioners,

For Judivial Instrustiony wnder CPLE Article 77 on the
Administration and DMetribution of 2 Ssitlement Payment,

“,

HON, MARCY 8, FRIEDMAN:

The following e-filed documents, Hsted by WYSCEF document mumber (Motion 0013 33, 30, 31, 32, 33, 44, 54,
§1, 83, 53, 55, 86, €7, 68, 89, 70, TL, 78, 74, 74, 76, 7B, 7, BO, 81, 82, 83, 84, B, B, §V, 88, 88, 90, FL FL S,
$4, 9%, §8, 97, B8, 99, 100,101, 102, 103, 106, 108, 104, 117, 11§, 124, 131, 123, 133, 134, 13§, 134, 128, 12§,
130, 151, 133, 133, 138, 138, 137, (38, 130, 140, 141, 144, 147, 148, 149, 150, 151, 153, 153, 134, 135, 188, 188,
160, 181, 162, 163, 188, 168, 187, 188, 189, 1TL, 176, 177, 178, 179,180, 187, 188, 191, 200, 201, 2007, 203, 304,
305, 208, 207, 308, 208, 210,311, 212, 215, 228, 399, 400, 413, 414, 415, 486, 513, 516, 17, 518, 319, 830, F2L,
522, 533, 534, 528, 536, 527, 528, 529, 530, §31, §32, 533, 534, 538, 536, 837, 338, 539, 340, 341, 342, 343, 344,
343, 546, 547, 548, 549; 550, 551, 552, 553, 554, 555, 556, 357, 358, 539, 580, 361, 383, 578, V7, 578, 378, 5%,
$81, 582, 583, S84, 585, 586, S§7, 388, 589, 590, §81, 397, 593, 504, 395, 596, 597, 598, 359, 800, §01, 602, 603,
&04, GUS, 608, 507, 608, 600, $18, 8611, 612, 613, 814, 515, 616, 617, 61§, 818, 520, 631, 622, 623, £24, 633, §1§,
§27, 628, 629, §30, 831, $32, §33, 5§34, 615, 636, §37, 518, 539, 640, 641, 644, 843, 646, 847, 848, §48, 630, 831,
$32, 653, 654, §5%, 656, 637, §58, 559, 680, 661, 662, 863, 664, 685, 656, 667, §75, 687, 68E, 88D, &8, 691, 65,
§93, 694, 605, 608, 898, 699, TOO, T, 702, 783, T04, TS, TOS, TOT, 70§, 708, VIV, V18, 719, 720,721, TE2, T,
F24, TS, VA6, TIT, IR, TAH, TI0, TIY, T3, 733, TI4, VAL, TIE, TIV, T, T3S, 40, T4, 742, 743, 744, 745, T4,
47, TR, T4%, TR0, 781, 782, 755, 754, 755, TS, 57, TAS, 7S, U6, THI, 764, V63, TE6, 787, 769, T, TV, VI,
753

wasread em this petitlom oo R R A -

Petitioners, the Trustess and payment administrators (the Trustess) of more than 330

residential mortgage-backed secwrities (RMBE) Trusts {the Settlement Trusts or Trusts),
sommenced this special proceeding, pursuant to CPLR Asticle 77, for judicial instructions
regarding the distribution of 2 $4.5 bilHon Settlement Payment made by JPMorgan Chase & Co.

i
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{IPhiorgan) to the Trustess. In g prior Article 77 procesding this court approved the Trustesy’
seeeptancs of » Settlement Agreement, dated sz of Noveraber 15, 3013 and modified as of Jaly

29, 2014 (the Settlement Agreement or Settlement), which covered claims against JFMorgan

¥ Foderal Home Loan Bank of Bogton), 2015 NY Slip Op 32846-(U), 2016 WL 9110389 [Sup

Ct, NY County, Aug. 12, 2016] [[PMorgen 1)} The Seitlement Agreoment provided fora
portion of the $4.5 billion Settlement Payment {the Trust’s Allocable Share or the Share) to be
transfervad to sach Settlement Trust, and then disiributed by petitioners to the holders of
certificates or other securities issusd by the Trusts (certificatoholders). (Petition § 1.}

The Settlement was negotiated by JPMorgan and a group of institutional investors that
together hold & signiBicant percentage of the certificates issusd by the Trusts (the Institational
Investors). The Institutional Investors, other certificateholders in the Settlement Trusts, and
Ambac Asswrance Corporation (Asebag), the certifiosts insurer for certain Settloment Trusts,
have appeared as respondents in this procesding, sceking to be heaed on the methodology to be

wsed in distributing the Settlement Payment.?

! Although U8, Bank was the first named petitioner i JPMorgan | snd Wells Fargo is the first named petitionsr in
the instant procesding, the trastees in the prior snd current procseding we the same, with the exception that Law
Diebenture Trost Comparny of New York was 3 petitionsr only in the prior procesding,

* Ragpondenta that have appesred in dus prosesding inchude: Americsn Geveral Lifs Insurance Company, Amerioan
Homs Assurance Company, Lexington Insursnes Company, Mational Undon Fire Insurancs Company of Pitteburgh,
Pa., The United States Life Insursnve Company i the City of New York, The Varkable Annulty Lifs Inswrance
Company (ogether, AI0Y, ARGON USA Investment Management, LLE, BlsckRook Finanuial Management, Ing,
Cascads Investment, LLC, the Federal Homs Loan Rank of Atlants, the Federal Home Loan Mortgags Corporation
{Freddie Mac), the Fedorsl National Morigage Assoclation (Fannie Mae), Goldman Sachs Asset Management L.P,
Yovs Investment Management LLC, Invesco Advisers, Ing, Fore Advisors, L, Metropolitan Lifs Insuranes
Company, Pacifle Investrent Mavagement Company LLG, Tﬁasham Insurance and Annulty Asscelstion of
Amarios, the TOW Group, Inc., Thrivent Fioancial for Lutherans, Western Assst Mansgoment Compsny
{eolectively, opether with AJG, reforred to 3s the Instinstional Invastors) Nover Venturss, LLOC (Nover); Tiiden
Park Investeent Master Fund LP, Tilden Park Mansgement § LLC snd Tilden Pk Copital Management L, on
behalf of themasives and their advizary clienis fogether, Tiiden Park); TREK Master Pund LF. (HBR); Olifam
Puad, Lad, FYILad, and FPI Fund Lid, (ogether, Olifant); Postic Holdings VI LLC, Postie Holdings VITLLE, and
Prophet Morigage Opportunitios LP {(logether, Postic & Propheth DW Pariners LP (W), Bllington Mansgement
Group L.LC. (Biington); D.E. Shaw Refraction Porifolies, LLC. (W B, Shaw) Axonie Cspitsl LLC {Axonic)

2
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The Petition raises a series of issues concerning the administration aad distribution of the
Settlement Peyment on which the Trustees seek judicial instruction, Ascording to the Trustees,
resolution of these issues will affect “which classes of certificates ultimstely receive the
Seitlement Payment and the amount of the Setlement Payment and the amount that each class
receives,” as well as “which classes of certificates are wriften up 38 a result of the distribution of
the Settlement Fayment, the amount of such write-ups, and, ultimately, the resulting centificate
principal balances of the affecied classes.” Petition§ 8.}

As explained by the Trustess, “{elach certificate generally has, or is assigned, g certificate
principsl balancs egual o the total disteibution of ‘principal smount’ such certificate i3 entitled to
recedve. ... Certificates cannot reoeive distributions of principal smount in excess of thely
aggregate or totad certificate principal balance.” {Petition § 3.} The Governing Agreements
contain “waterfall” provisions that diciate the amounts of principal and interest distributable to
the different classes of cortificates and the order of distribution among the classes. (I The
(overning Agreements also contain provisions goveraing “the sllocation of losses realized on
mortgags loans to speeific classes of cortificates,” and provide that when  class of certificates s
allocated & realized loss, the cerlificate principal balance for the class must be “written down by

the corresponding amount of such realized loss™ Jd. §35.) A Trust may receive & monstary

Strwvegos Daphal Mansgernent, LLO (Strategos); Ambas Assursnee Corporation and the Begregated Acvount of
Armbae Asswrsnce Corporation (ogsther, Ambac); FT SOF IV Holdingy, LLC, Fir Tree Capliad Gpportunity Master
Pund, LB, and Fir Tree Capiial Opporiunity Mester Fuad I, LP. {together, Fir Tree}; sand the GMO Opportunistie
income Fund and GMO Global Resl Return (URITE) Fund {fogether, GMOGL By stipuia‘i:ism of gl pertles, Assurad
Crusrsaty Corp. (Assured Cuarsaty}, s cortifivate insuver, was permilted to file an amious brief

This souet’s shanding decislon pomitfed only Investors wz&h & direst m&m&t ina Seﬂtiem&m Trust {is.,
sertificatsholders) & sppegr with respect o the Tragt, (viall ells Far N.A 2318 N‘Y Siap Crp 3 1333
{173, 2018 WL 3743897 [Sup O, MY County, Aug. 7, 2@13}, &ffd b i m 3 “sren Bank, 3
Mover Ventures LLGH 173 AD3d 628 {15t Dept 20181) The decision dismissed Poetic & Pmphat Nﬁwrs HBR.
and Axonic &8 resp{mdmtg with respect to Settlement Trusts In which they do not vwe cortifiostes. Certain CDG
and WIM trusts, in which the dlsmissed respondents huve s ownership interest, own certifiontss in Seitloment
Trusts. The trusiees for these trusis bave been substituted for the dismissed respondents other than Axonic, and have

advanced their infarests,
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recovery related to a realized loss previously allocated to the certificates, Most Trusts refer to
such & recovery as a “subsequent recovery,” and provide that ™ [w]héﬁ 8 subssquent recovery 18
reglized, certificate prineipal balances of previously writien down sertificates gpenerally must be
increased, or “written up,’ by the amount of the subseguent recovery.” & 97}

A threshold lssue in this proceeding is whether, in distributing the Settlement Payment,
the Trustees should follow the *Write-Up First Method™ or the “Pay First Method” Under the
Wiite-Up First Method, the certifioaie principal balances of the affectod classes are Ingreased—
i.e., written up—before the Seitlement Payment is distributed. Under the Pay First Method, the
Settlement Payment is dstributed before the balances are written up. A related issus is whether
the Settlement Payment may cause the Trusts {o be “ermporarily gversolimeralized” where the
Pay First Method is spplied. (Petition §28.) Other fssues in distributing the Settlement Payment
soncem “the method for writing up certificate principad balances of previously written down
gertificates,” and “the trestment of cortain olasses of certificates and loan groups with current
agpregate certificnte balances of zere.” (Petition § 8; Petition, Request for Relief§ 8 ¥
Resolution of these issues will roquive interpeatstion of the Settlement Agresment and the
Governing Agresments for the Trusts, ¢

Write-Un Flrst or Pay First Method

* (}thar diﬁp‘ﬁ'ﬁﬁé issuss ars ézsms&d in the body of this decision. The Trustess snnex, as Exhibits D through Hio
the Petition, Hsts of the Trusts affected by specifically identified lasues. The parties’ positions on the lssuse are
briefly summarized in charts that have been provided for the omets convenience. (Charts of Partlss’ Positions
INYSOEF Doe, Nos, 7707730 The specific arpunents of the perties are addressed at length &n thelr memoranda of
law. Hach sppearing party has flad tres memorands—ihe Seet, duted September 14, 2018 {Initlal Mame }; the
second, dated September 38, 3018 (Response Memo.); the third, deted October 10, 2018 (Reply Mame ).

¥ is noted that whers all respondents that heve appeared in connestion with cerfain Thusts have agreed to the
methodology for diswibution, they bave submitted consent judgments applicsble to thoge Trusts, which this vourt
has spproved and which beve unbversslly provided thet they will heve no precedential value. . :

4 The Governing Agreements generally includs elther 3 pooling and servicing sgreoment (PSA} or an indenture and
refated sule and servicing agresment. (Pethion Y20 &)

4
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The Trustces zeek an instruction, for the Trusts listed in Exhibit B, as to whether the
Allocable Shares for the Trusts should be administered and dstributed using the Pay First
Method, the Write-Up Flrst Method, or a different method authorized by this cowt, (Petition,
Reguest for Relief 5 [g].) The Trustess note that “{zlection 3.06 of the Settlement Agreement
specifies twe operations that must be performed In connection with the Seitloment Payment: (i)
the distribution of the Sentlement Payment to Certificateholders, and (if) the writing up of
certificate principal balances in the smount of the Seitloment Payment Wilte-Up.” (Petiion §
21} They take the position that the Scitlement Agresment does not address the order of
operations—ihat {s, whether the Settlement Agreement “roquires the Petitioners to apply the
Settlement Pavment Write-Up after distribution of the Setifement Payment to Certificateholders
or merely after the Petitioners receive the Settlement Payment but before distribution to
Certificateholders.” (0d) The Trastees further represent that “{flor Settlement Trusts with
(loverning Agreements that cleerly specify a partionlsr order of operations, . . . {they] are
required and intend 1o follow the provisions of the Governing Agresments for such Settlement
Trasts” (3d. §33) The Trostess state, however, that the Governing Agreements for the Trusts
Hated on Exhibit 1, which exceed 200, “do not clearly specify whether the Petitioners should use
the Pay First Method or the Write-Up First Method in this ciroumstance.” (Id

Respondents, in contragt, claim that the cvder of operations iz in fact addecssed by the
Setlement Agreement andfor the Governing Agreements, Notably, respondents do not claim
that the Ssttlement Agreement or any Governing Agresment Is ambiguous, slthough thelr
interpretations of the Agresments markedly differ. For example, Tilden Park argues that *{thhe
Settlement Agresment controls all disteibution and write-up issues to the extent i pauports fo do

50, but that & “delegates™ the issue of the order of operations o the Governing Agreements “by
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emploving the distribution provisions of those agresments appiiaabﬁa o *subseguent
recoveries.”” {Tilden Park Initial Memo. gt 1, 2 {omphesiz omitted]) Tilden Park further
contends that some of the Tilden Park Trusts clesrly require the Write-Up First Method, while
some plainly require the Pay First Method, (Id, at 2.) HBK argues that the Governing
Agreements for the HBK Trusts ungmbiguously require the Pay First Method. (HBK Respouse
Memo, 8t 5, 793 Olifient argues that the Govemning Agrecments for the Olifent Trusts
unsmbiguousty require the Write-Up First Method, that the Settlement Agreement s consistent
with this method or, 8t & minieum, does net reguire Pay Flest, and that the Settlement
Agresment could not in dny event amend the Governing Agresments, {Olifant Initial Memo, at
2, 9-1(; Response Memo. at 4.} The Institutional Investors contend thet “the Governing
Agrecments aré silent as to the order of operations,” that the Settlement Agreement requires the
Pay First Method, and thet the Settlement Agreement socordingly controls, (Institutional
Investors Initial Memo. at 2; Response Memo, 8t 5; MO Initlal Memo, at 45 {joining
institutions! Investors’ Memo. LY

As g indtial ratter, the court mjects certain respondents’ contention that no claim was
meade in the prior Article 77 pmcm&iﬁmg, JPMorcan § thet the Settlernent Agreement did not
provide for the Pay First Method, and thet the prior progeeding therefore bars any objection to

the Pay First Method under the res judicsta doctvine. (See lnstitutions] Tnvestors Initial Memo.

¥ Ciiven the extent of fhe briefing, this decision does not purport to summmerizs every srgument mads on every {ssue,
and doeg not Mentily every respondent thet advaness or supports 3 particular position on an izsus. Bven Waot
discussed, all arguments have besn considered,
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provides for the Pay First or Write-Up First Method does, however, require interpretation of that

Agreement, to which the court hums.

Ssotion 3.06 (1) of the Settloment Agreement provides for each Trust's Allocable Share
of the Settlement Payment to be distributed fo investors “in acoordance with the distribution
provisions of the Governdng Agresments . . . 88 though [1t] was 2 ‘subsequent recovery” relating
o prineipal 'pmasmds availgble for distribution on the immediately following distribution dete.”
It is undisputed that sections 3.06 (&) and (b} of the Settlement Agreement are relevant to the

determination of whether the Settlement Agreement provides for either the Pay First or Write-Up

First Method.
Section 3.06 {2} provides in pertinent part:

“Fach Trust’s Allocable Share shall be deposited into the related
Trust’s collection or disiribution account parsuant fo the terms of the
(overning Agreements, for further distribution to Investors in sccordance
with the distribanion provisions of the Governing Agreements (faking Into
accourt the Expert’s determination under Section 3.03) as though such
Allocable Share was 8 “subsequent recovery” relating to principal procesds
available for distibution on the immediaely following distribution date
(provided thet if the Governing Agresment for & particudar Settlement
Trost doss not include the concept of “subsequent recovery,” the
Allocable Shere of such Settlement Trust shell be distributed sz though ¢t
was unscheduled principal available for distribution on such imwediately
following disteibution date), subject to Section 3.04.7

Section 3.06 (&) futher provides in fulls

* & fier the distribution of the Allocable Share fo a Settlement Trust
pursuant to Subsection 3.06{x), the Acoepting Trustee for such Settlement
Trust will apply {or if another party is responsible for such function under
the spplicable Governing Agresment will nse reasonable commercial best
offorts to cause such party to apply) the amount of the Allocable Share for
that Settlement Trust in the reverse order of previously sllocated losses, to
incresse the halance of esch class of securities (other than any olass of
REMIC residual interests) to which such losses have beon proviously
allocated, but In each case by not more than the amount of Such losses
previously allocated to that class of stourities pursuant to the Governing
Agreements. fovestors shall not be entitled to payment in respect of
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interest on the amount of such increases for any intersst scorual period
relating fo the distribution date on which such increase opours or any prior
distribution date. For the svoidance of doubt, this Subsection 3.08{b} is
intended only to increase the balances of the related classes of securitiss,
a% provided for herein, and shall not affect the distribngtion of the
Setilement Payment provided for in Subsection 3.06(a).”

A court presented with & contractual {nterpretation issue should “construe the [contract]
50 85 to give full meaning and ffect to the material provisions, A reading of the contract should
not render any portion mesningless. Further, 8 contract should be read a5 8 whole, and every part

will be interpreted with reference to the whole; and if possible it will be so interpreted as to give

ave to be reconciled, If possible, in order to svoid inconsistency™L) “Courts “may not by

construction add or excize terms, nor distort the meaning of those used and therehy make 8 new

contract for the parties under the gulse of interpreting the writing.”” (Matter of Banos [v Rheg,

should *alm [for] 2 practics] interpretation of the expressions of the partiés to the end that there
be a renlization of [thelr] ressouable expectations.” (Matter of Banes, 35 WY3d ot 287 [guoting

Sution v Bag River Sav, Bank, 55 NY2d 550, 35519821

In addition, the determination of whether & contract is ambigoous is one of law to be

resolved by the cowet. {Mutter of Wallsce v 600 Partnors Co.. 86 NY2d 543, 348 [1985];

without regard to extrinsic evidence, whether there Is any ambiguity. (Chimart Assoss. v Pad,
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£6 NY2d 570, §73 [19861) * Ambignity In » contract arises when the contract, rsad as 2 whole,

fails to disclose its purpose and the parties’ intent’ or where its torms are subject to mors than

Pirtshurgh, Pa., 25 WY3d 675, 680 [2015] internal quotation marks and citations omitted];

Chimart 488008, 66 WY 2d at 573 [ambiguily exists whers “the agreoment on its face is

reasonably susceptible of more than one jsterpretation”™ )

Applying these precepty, the court holds that the Settlement Agresiment is not ambiguous
ag to the order of operations. As section 3.06 (a) expressty defers to the distribution provisions
of the Governing Agresments, the Coveming Agreements control where they specify the order
of eperations, and the Settlement Agresment controls only where the Governing Agreements do
not specify such order. The court further holds thet the only interpretation to which the
Settlement Agresment is reasonshly susceptibie is that the Settlement Agroement sequives
spplication of the Pay First Method, under which the Settlement Payment must be distributed
prior to the writing wp of the certificats princips] balance. Section 3.06 () provides not only for
“deposit” of the Trust’s Shars into the Trust’s collection or distibution account, but also for
“further distribution to Investors in sceordance with the distribution provisions of the Governing
Agresments” ge 2 “subsequent recovery.” Section 3,06 (&) addrosses the write-up of the balance
of previously written down classes of certificates. Section 3.06 (&) thus provides that the Trustes
will spply the amount of the Share for the Trust in order “to inorease the balance of sach class of
securities . . . to which [ losses have been previously allovated, . . " Section 3.08 () also
expressly provides for the write-up fo cocur “after” the distribution pursuant to 3.06 (g}

{iting the first semience of section 3.06 {b) that the Trostee will write-up the belancs

“lalfter the distribution of the Allocable Share to a Settleraent Trust pursusnt to Subsection
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3.06(s),” certain respondents contend that the write-up i to coour after the deposit of the Share
into the Trust aceount, and not after distribution of the Seitlement Pavment to investors, (Nover
Initial Memo, at 18-20; Ambse Initial Memo. at 8-8.) This contention reads out the languege of
section 3.06 {a} that the Share shall be depostied lnto the account “for further distribution to
Investors in sceordance with the distribution provigions of the Governing Agreements, .7
Moreover, the lest sentenice of 3.06 (b) is inconsistent with the contention that the write-up I8
intended to occur before the distribution o investors, This sentence unequivocslly states thag
“Subsection 3.06(b) is intended only to increase the [vertificate] balances .. ., and shall not
affoct the distribution of the Settlement Payment provided for i Subsection 3.06{(s)." Writs-up
of the balances before distribution of the Settlement Peyment would meterially affect the
dstribution becsuse it would increase the amounts of the Settlement Payment that certain clasges
are entitled to receive andfor affpot the classes thet are entitled 1o vecelve a portion of the
Settlornent Payment, (See Petition § 36-37.)

Having held that the Seitlement Agreement governs the ordér of operations only if the
Governing Agreements do not specify the onder of eperations, the court turns fo interpretation of
the Governing Agreements. The Instiutionat Invesiors srgue ﬁwft the Governing Agreements arg
silent as to the order of operations. Most other tespondents argue that the erder of operstions is
in fact specified in the Governing Agreements for thelr Trusts, and that numercus Trosts require
application of the Write-Up First Method, while some provide for the Pay First Method, As

disoussed further below, the Iatter respondents demonstrate that the Truste genersily contaln

distribution provisions that specify the order of operativns,

18
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As to the Write-Up First Trusts, the court holds that the distribution provisions of the
Goveming Agreoments require distributions to various classes “until the Certificste Principsl
Balance thereof is reduced o zoro™; that, in order to mplement the distribution provisions, the
Trustess must determine the Certificate Principal Balance for each class; and thet this
determination is in tum governed by the definition of Certificate Principsl Balance for the Trusts,
which provides for the cortificate balancss to be written up before distribution. {Sgg e Tilden
Park Initiad Memo. st 11}

The Pooling and Bervicing Agreement for Bear Stearns Asset Backed Securities  Trust
J005-A02 (BYARS 2005-A0Q2) contains terms typical of those in PEAs that require applicstion
of the Write-Up Plrst Method® This PSA contains & distribution provision, section 5.04 (8),
which provides that principal shall be distributed “[oln each Distribution Date,” to the classes in
the order of priority specified in thet section, “until the Certificate Principal Balance [of each

such olass] is reduced to zere.” 7 Section 5.04 (1) is, however, silent, as to whether the write-up

that the provisions require appiication of the Write-Up Flrst Method, Tilden Park claims that the majority of iig
Trusty ave governad by PBAs with similer provistons. (Tiiden Park Initlal Memo at 14-18, 14 n 7 {identifying Tiden
Park Write-Uip First Trusts]) Trusts with PSA provisfons similar to BSARS 2005.AQ2 are identified by
sespondents Olifant (odtlal Memo. 8t 1, 4 [sutlng that sl Clifant Trusls on Bxhibll D o the Petition are Write-Up
Firat Trusta]k DUE. Shew (Tnitis! Memo, at 2 {stating that two of ity Trusts are Weite-Up Firat Trusts for the reasongy
sst forth by THden Park]y; Postic & Prophet (Tnitis! Memo. at 2-3 [identifving the Troste on Ex. B to the Initdat
heme. 8¢ Write-Up Flest Truste]y; Nover (nitlal Memo, st 14418 {vontending that the Write-Up Firgt Mothod b the
anly sppropriste method and spplies 1o Be Trusts on Bxhibit BY); Bllington (Initlal Meme. st 21-24 [identifying
‘Eliington Trust GPMF 2008-AR1 a5 8 Write-Up Firs? TrustD); Ambag (Response Meme, at 2-3 {identifying GPMF
ADG5-ARS as 3 Write-Up Firgt Trustl)

¥ Section .04 {a} provides: (

“Ciy esch Distribution Date, an amount aqust 1o the Interset Funds and Princips! Ponds for such
Diistribution Date shall be withdrawn by the Trustes fom the Distribution Account end dlsiributed
in the following order of priority.” Subsection {8) (2} goss on {o provide, with respect 1o prineipal,
that for sach Pdeiribution Dats, at specifisd times and on specified conditions, Prineipal Funds .
shall be distributad in the specified Princips! Distribution Amount and in the specified order of
priority, 1o specifisd olasses of certificates, which are limited to Cluss A and Class B Cemtificates
and sub-cingses theveof, “until ths Tsriificats Principsl Belanoe thersof s reduced & zero”

il
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of the Certificate Princips! Balance must cccur befors or after the distribution. Section 5.04 (b
provides that, “with respect to zay Subseguent Recoveries,” ®[ilf, after taling into account such
Subseguent Recoveries, the amount of & Reslized Losg s reduced, the smou of such
Subesquent Recoveries will be spplied to increase the Certificsts Princips! Balance of the Class
of Certificates with the highest payment priority to which Realized Losses have been allocated

.. Section 5.04 (B) {5 the write-up provision, as it is the provision that directs the inorease of
the Certificate Principal Balance. This seotion too, however, is silent a3 to whether the write-up
must ooour before or after the disteibution,

The order of operations is left o the definition in the PSA of Centificate Principal
Balance, As stated in this d@ﬁniti{m,' Certificate Principal Balanoe is the balsnee “as of any
Diisteibution Date” of the Initdsl Certificate Principal Balance; plus, in the case of specified
certificates, “any Subsequent Recoveries added to the Certificate Principal Balance of such
Cortificate]s] parsuant to Section 5.04 (b)Y, less () &l ameunts distibuted i reduction of the

Certificate Princips] Balance thereof on previcus Distribution Dates . . . and (i) any Applied

“Tn addition to the foregoing dstributions, with respest to mny Subsequent Recoveries, the
Waster Servicsr shall deposit such funds into the Protested Aceount pursuant to Sectisn
4.0 1B, I, after taking into soocunt such Subsaquent Reeoveries, the amount of 8 Realized
Loss is reduced, the amount of such Subseguent Recoveriss will be applisd to incresge the
Certifivats Principal Balance of the Clase of Centificates with the highest payment priceity to
which Realized Losses have been allcented, but not by more than the amount of Reallzed Losses
previcusty allocated to that Class of Certificates pursuant 1o Section 5.05; provided, however, fo
the sxtent that no reductions to 2 Cartificate Princips! Balanee of any Class of Certificates
cusrently exists as the result of & prior sliccation of s Realized Loas, such Subsequent Recoveries
will be applied 85 Excess Spread. The smount of sny remaluing Subsequent Recoveries will be
applied to increass the Certificats Principal Balance of the Clue of Certificates with the nexd
highest paymant priority, up to the amoeust of such Realized Losses previousty allocsted o that
Class of Corticates pursusnt to Ssetion 5.05, snd so on. Holders of such Certificates will not by
satitled to any payment in respest of Curnsnt Interest on the arnount of such increases for any
intevest Acorual Ferfod preceding the Dstrbution Date on which such inereass seeurs. Any such
increases shall be appHisd to the Catificats Principal Balsncs of each Cortifleate of such Class In
acoordancs with U respective Percontage Intersst”™

i2
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Realized Loss Amounts allovated to such Certificatels] on previous Distribution Dates™ The
definition of Certificate Principal Ralance thus provides for deduction of payments of principal
that were made “on previows Distibution Dates™ and for deduetion of losses that wers sllocated
“on previous DistribuBon Dates.” o contrast, this definition provides for addition not anly of
previcusly distributed Subsequent Recoveries but of “any” Subsequent Recoveries “as of any
Diistribution Date” Had the draflers intended to include only previous subsequent recoveries in
the calonlation of Certificate Principal Balance and thereby to delay the write-np of such
subsequent recoveries, they could have done so, as they did for other principal distributions and
losses. (Tiiden Park Tnitial Memo. at 14-18; Olifans Intdial Memo. 8t 2-6; DX, Shaw Initial
Memo. at 2 [adopting Tilden Park’s arguments]; Poetic & Prophet Initlal Memo, at 2-3; Nover
Inttial Memo. gt 14-18; DW/Elngton Initial Memo. st 2124 [for Ellington Trust only]; Ambac
Response Memo, st 2-31.3

The court further hokds that the provisions of the BSABS 2003-AQ2 PSA and similar
PSAs are not reamnabiy suzceptible to 8 contrary interpretation. The Instiutional Investors
assert that the Governing Agroements for the Hxhibit I Truste are “silent™ as to, or do not
specify, the order of operations. (Tnstitutions! Jnvestors Response Memo, at 1, 108 They
contrast certaln “JPALT™ Trusts, which the Trustees have excluded from BExlabit D, Itis

undisputed by the Trustees and respondenis that the Certificste Principal Balance definition for

# The BSABS 2005-AQ2 PRA s definitlon of Cortificats Principal Balance states in full:
“Certificate Principal Balsnes: As to sny Cortificate {other than the Class CE Certificates or auy
Clugs R Cantificats) and s of any Distribution Date, the Initdal Certificate Prineipal Balagos of
such Certificate plus, in the cuee of 2 Clsss & Contificnte and Class M Certificate, any Subsequent
Resoveries added to the Certificats Prineipal Belance of such Certificats pursuant to Sectisn
5.0405), less the sum of (1) il amounts distributed with respest to such Certificate in reduction of
the Certificate’ Principal Balance thersof on previous Disribution Detes pursuant to Ssction 5.04,
and {if) any Applisd Realized Loss Amounts allocated o such Cortificate on previoss Distribution
Drates. As to the Class COF Certifiostes and se of any Distribution Dets, sn nmount equal to the
Uncertificated Principal Balance of the Class CF Interest”

£3
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thess Trusts provides for the Pay Pirst Method by sisting thet the certificate balances shall be

st 11 femphasis in origingl]; Shesren Supp. ASF, Bx. 22 [NYSCEF Doc. No. 665] [excerpts from
PSAs for JPALT Trusts excluded fom Trustess’ Ex. 131} The Certificate Principal Balance
definition for these Trusts thus does not inchide Subsequent Recoveries to be distrbuted on the
current Distribution Date. The Institutional Investors also polnt out that the Trustees have
exclhuded from Rxhibit I certain Trusts which provide for the Write-Up First Method by using s
definition of “Class Principal Amount” that is materially similar to the Certificate Principal
Balanoe definition in the REARS 2005-A0Q2 PSA, sxcept that it also refirs to & provision that
specifically statos that the write-up of the Class Principal Amount will ocour “prior to giving
effect to distributions” on the Distribution Date. (Institutional Investors Reply Memo. at 7
Second Supplemental Sheeren A, Hx, 25 [INYSCEF Doc. No, 741] [excerpts from PRAs for
Write-Up First Trusts exciuded from Trustess’ Ex. DL}

The provisions of the BEARS 2005-A02 PSA and similar P8As do not address the order
of operations ss explicitly as the PSAs for the J?%T Trosts or the excluded Write-Up Flrst
Trusts. Determinstion of the timing of the write-up for the Trusts with PEAs shmilar 1o BSARS
200342 thus requires snutysis of the operative provisions of the PSAs, including the full
definttion of Certificate Principal Balance and the distribution and write-up provisions, Contrary
0 the Institutional Tovestors” spparent contention, however, the need for interpretation of these
provisions does not meen that they are sﬁ@nt 83 to the order of operations. The definition of
Certificate Principal Balance in these PSAs expressly provides that “eny” Subsequent Recoveries
are to be added to the balance. The Institutional Investors thus do not persuasively somtend that

the definition of Centificats Principal Balance is silent a8 to “which subsequent recoveries are

14
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used to increase” the belanve, (Response Memo. at 12 [emphasis in oxiginal]} Nor is the eourt
persuaded by the further contention that the word “any™ does not include both current and
previously disteibuted Suﬁgequ@m Recoveries, or that the word “all” {as opposed to “any™} is
required to convey such meaning. (See Institnutional Investors Reply Meme, at 7; Oral Argument
Transeript af 5-8.)

The court is also unpersusded by the srguments advanced in support of the claim, made
by HBK alone, that the BRARS 2005-AQ2 and similar PSAs require the Pay Flest Method.
(HBK Initial Memo. at 7-9.% HBK appears to assert thet the “structure” of the PSA requires the
Pay First Method because the distribution provision, section 5.04 (&), appoars in the PSA before
the write-up provision, section 5.04 {b), and the latier provision refers to “the foregoing
distributions.” (Jd. at 7; Responee Memo, &t %:11.} The mere sequence of these provisions
eanmot sorve to impose an oxder of aperations and, as held above, neither section imposes an
order of operations. Conteary to HRE s further contention, section 5.04 (b} doss not specify an
order of operations by stating that the Certificate Principal Balance will not be written up unless
or until, “after taking into account such Subsequent Racwarias, the amount of 2 Realized Loss is
reduced. ... Charscterizing the reduction of & Realized Loss 88 8 “condition precedent” to the
write-up, HBK asseris, withowt support, that the Trustes cannot determing i this condition
precedent hag boen met-—that is, the Trustee cannot determine if the amount of & Realized Loss
has beon reduced—unti] after the distribution actusily ocours. (Sgg HBX Initial Memo. st 8 To
the extent that HBK relics on seotion 5.05 in support of this contention (3ee HBK Response
Memo. at 17}, such reliance is misplaced, as section 5.03 applies to sllocation, net reduction, of

realized losses.

i3
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Nor does HBE offer convincing support for it sssertion that the Write-Up First Mathod
is not provided for by the definition of Certificate Principal Balancs or that this definition does
not reflect 2 material distinetion between Subsequent Recoveries, on the one hand, and prior
distributions of pringipsl snd allocation of losses on the other, As discussed above, the definition
of Certificate Principal Bslance instructs that “any Subsequent Resoveries” be added 1o the
batance, without limitetion a¢ to when the recoveries are received, while providing for deduction
fom the balance only of principal distributions, sud of Applied Realized Loss Amounts
allocated, “on previous Distribution Dates.” HBEK posits, withowt explanation, that it is
gnnecsesary to clarify that the definition of Certificate Principal Balanoe vefers to Subsequent
Recoveries fom previous distribution dates becanse Subsequent Recoveries are "‘é componsnt of

Applied Realized Losses.” (HBK Response Memo, at 16.)

In saum, the court holds thet respondents Tilden Park, Olifant, D.E, Shaw, Poetie &
Prophet, Nover, Bllington, and Ambac demonstirate that specified Trists in which they have
intevests contain provisions substantially similer fo the provisions of the BEABS 2005-A02
Trust discussed above, and therefore provide for the application of the Write-Up First Method in
distributing the Settlement Payment. [t {s noted that although these respondents do not quots
pach Trost's PSA provisions, respondents that oppose the Wiite-Up First Method do not point to
any materigl differences in the provisions of the PSAs for the specified Trusis.

Two respondents further contend that the Governing Agresments for cortain of their
Fxhibit I Trusts provide for spplication of the Pay Pirst Method in distributing the Settierment
Payment. Tilden Park claims that 24 of the Trusts in which it has an Intersst are Pay Fiest Trusts,

while DLE. Shaw claims that two 'of its Trusts are Pay First Trusts, (Tilden Park Initial Memo, at

i8
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17,09, 10 18, 0 11, 12; D0.E, Shaw Indtial Mome.at 1-2.)  Tilden Park claims thet the Pay First
Trusts fall into four groups. (Tilden Park Inftlal Memo. at 16-18.) The first, which includes
BSARS 2005-8D3, is govemed by a PSA in whick the definition of Contifivate Principal Balance
limits the Subssquent Revoveries to be added to the balance {i.e., written up) fo “any Subssquent
Recoveries allocated to such Class on previous Distribution Dates. . . 219t is now undisputed
fhat the Pay First Method should be applied to this Trust. {See Chart of Parties’ Positions
INYSCEF Doc. No. 772 8t 41) The court holds that group | PSAs with substentially similar
definitions of Certificats Principal Balance also provide for the Pay First Method. The second
group consists of the JPALT Trusts, discussed sbove, which were excluded by the Trustess from
Exhibit I, as their Governing Agreoments indisputably provide for the Pay First Method. The
third groop, which includes JPALT 3006-A%, {s governed by a PRA in which the definition of
Certificate Principal Amount provides for the amount {or balance} to be inoreased “by the

amount of Subsequent Recoveries distributed as pringipal. .. 7" Tilden contends, and the court

¥ The deﬁmtmn of {lm!fimte Princips! Balanes in the PSA for BEARS 2005-8002 states In falk
sots Priveioad Balanes: 4 to sny Certiflomte (other then any Clage B-10

ﬁmﬁaam ar Residus! Cortificats) snd as of sny Distribution Date, the Indtlel Certificate Principul
Balsnes of such Cortifioate, roduged by the swm of (1) all smounis distributed with respect to such
Certificats in reduction of the Cwtificats Principal Bulance thereof on previous Distribution Dates
pursuand b Section 5.04, and () in the case of sny Subordinated Certificate, any Applied Realized
Loss Amounts allocated to such Certifivate on previows Distribution Dates, and Incressed by GH)
in the case of esch such Class of Suberdinated Certificutes, any Subssquent Recoverles slloosted
to sach Class on provious Distribution Dates pursusnt fo Seetion 3.04A. Reforences hereln to the
Certificate Princips) Balanes of 8 Class of Centifiostes shall mesn the Certifivats Principal
Badancos of all Certificates n such Class,™

{emphasis in originel}

1 The definition of Cenificate Principal Amount in the PSA for IPALT 2006-43 states in full:
“Certificate Frincips! Amount: With respoct to any Cartificaty, the Certificate Principal Amount ss
of the Cloging Date as reduced by all smounds previcusly distributed on that Certifioats in respest
of principal snd the principsl povtion of any Reslized Losses previously alloosted to that
Certifivats; provided, however, that the aggregate Cestificate Principsl Amount of sach olass of
Cortifivatss to whick Reslized Losses have heon allocated shall be Increased, sequentisily in the
priority in which Realizsd Losses have besp sHocsted, by the amount of Subseguent Recoveries
dstributed sy principal to sny reluted clags of Cevtificstes, but not by mors than the amount of
Realized Losses previously allocated to reducs the Certifivats Principal Amoumtt of such claas of

Certificates.”
17
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holds thas, the Pay First Method is lmposed by the reguirement that the Subsequent Recoveries
have been distributed before the incrsase.

The fourth group Involves Trusts with Governing Agreements which, according to Tilden
Park, “require & Pay Flest Method by omitting any explicit method for writing up certificate
balanoes for subssguent recoveries.” {Tiiden Park Initial Memo. at 183 This group also nclodes
the two ILE, Shaw Trusts. (I0L.E. Shaw Initial Meme. at 1-2.} Tilden Park cites, as an example
of such & Trost, SAMI 2006-ARS8. The PSA for this Trust hes 8 definition of Cortificate
Principal Balance which is substantially similar to thet for the BSABS 2005-A02 Trust in that
requires “any Subsequent Recoveries™ 1o be added to the balance pursuant to s specified
srovision in the PSA, section 6.02, and reguires thet the balanoe be reduced by previcusly
distributed principal and Applied Reslized Loss Amounts, The heading of sectlon 6.02 &8
*Allocation of Losses and Subsequent Recoverles on Certificates.” The body of the provision
does not, however, mention Subseguent Recoveriss or otherwise address increases in the
certificate balence. Tilden Park does not persuasively argue that the Governdng Agreemerds for
these Trusts, whith are affected by an apparent drafting evvor, should be regarded as imposing
the Pay First Method, Thev aleo cannot be viewsd a5 imposing the Write-Up First Method,
given their silence as to the write-up mechanies. The cowrt holds, in the absence of cmﬁmiiiﬁg
provision in the Govemning Agreements, that the group four Trusts sre govemsd by the

Settloment Agreoment, which requires application of the Pay First Method.

A further sharply disputed izsue is whether the Settlerment Payment may cresfe
gvercollateralization if the Pay First Method is spplied. The Trustess do not explicitly request

instruction on this issue, but kighlight the potential for the Pay Fiest Method to cause the trusts

18 S
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with an overcolisteralization structure {OC Trusts) “lo appear fo be termporarily
overcolateralized.” {Petition § 28, Tilden Park and HBK assert that, under the terms of the
Governing Agresments for the OC Trusts, overcollateralization may occur if the Pay First
Method is applied, thus requising dstribution of a portion of the Settloment Payment {the
Orvercollatersiization Release Amount) through a different waterfall than the waterfall for
distribution of principal. (Tilden Park Response Mome. 8t 13-13 ;.HBK Responss Memo, at 34,
21-25.) The Institutional Investors dispute this interpretation of the CGoverning Agreements and
contend that, tnder their terms, distribution of the Seitlement Payment will not create
overcollsteralization, (Institutional Investors Initial Memo. at 14-18; GMO Initial Mero, at &3
Ea&gpting the arguments of the nstitutional Investors].} The Institutions] Investors also claim
that if the Settlement Payment were found o cause overcollsteratization, the resudt would be
ghaued, commercially unreasonable, or contrary o the reasonshie expectations of the Investors,
{Institutional Investors Initial Memo. &t 18-30.) Other respondents take the position that the Pay
First Method should not bs applied because it would cause the QU Trusts to appear W0 he
temporarily overcollateralized although they are not, and would result In distribution of the
Settlement Payment in an absurd or conunercially unreasonable manner, {Mover Initisl Memeo.
at 30-22; Olifant Initis] Meme, at 16-11)

As the Trustees explain, in Trusts with an overcollsteralization strusture, the “initial
aggregate movtgage loan balances . . . ave greater than the initial sggregate certificate prineipal
halances of the Class A, Class M, and Class B certificntes. . .” (Petition ¥ 25} The excess of
aggregate morigage loan balances over aggregate certificate principel balances is oftea referred
to ag the “overcollateralization smownt.” (14} Whers the overcollateralization amount excesds a

specified “overcollaterstization targel,” the amount in eeeess of the targéﬁ “constitutes

iy
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‘gvercollateralizition release amount,” which is typloally distributed as excess cashflow instead
of as principal amount in any given month,” (1d. §28) The distribution of excess caghiflow is
made under & waterfall that differs from the waterfall for principal distributions and can have
sgigniﬁéam irapacts on the distribution of the seitiement payment, including distribution of some
portion of the settiement payment fo jumior cerfificates and, in some OC Trusty, to 8 certifioate
imswrer. {Id, 99 36, 33)

According to the Trustess, “the Pay First Method may cause the OC Trusts to appear o
be temporarily overcollateralized” for the following reasons:

“ITThe pvercollateralization amount for a given distribution date is caloulated as

the excess of the aggregate morigage loan balances over the pertinent aggregate

certificate principal balances, The appliceble Governing Agreements provide that

in determining the amount of the aggregate certificate princlpal balances for this

caloulation, it should be assumed that oll principsl funds are being applied as

principal smowms to reduce such balances. The Settlement Payment Is treated as

though it was & subseguent recovery inchuded in principal funds and, a9 a result,

the aggregats cortificate principal balances wre reduced by the amount of the

Settlemnent Payment. Applying the Pay First Method to the OC Trusts would

make it appear that the overcollateralizstion amounnt includes the satire amownt of

the Settlement Pavinent, beosuse the unchanged sggregats mortgage loan

balances would sxosed the adiusted aggregate certificsts principal balances as
vaduced by amonnt of the Reftlement Payment.”

{Petition § 28.)

The Trustees” explanation assumes that if the Pay First Method s used, the
Overcollateralization Amount—s defined term in the PSAs for the OC Trusts—will be
caloulsted based on the reduction of the aggregate certificate principal balances by the amount of
the Settlement Payment, but without considerstion of the comesponding write-up of such
balances. Under this scenario, the differsuce between the aggregate morigage loan balances and
the aggregate certificate principal balances will incresse snd could potentially reach a theeshold

for release of the Settlement Payment as sxoess cashflow rather than s principsl. {1d. ] 26,28}

Pl
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Respondents ke differing positions on whether the definition of Overcollateralization Amount
in fact reguires both the reduction and the wiite-up of the aggregate certificate principal balances
to be taken info agoount.

T is undisputed thet the most common varlant of the definition of Overcollateralization
Ameunt provides thet this smount is calowlated as the aggregate principal balance of the Trust’s
rhorigage loans minue the aggregate certificate principal balance “after taking into sccount the

‘paviment of principal. . . .” (Ses Institutional Investors Initial Memo, at 16-17.)%

The Institstional Investors contend thaft the defindtion of Overcollateralization Amount

requives the Trustes to “*take into account’ or ‘give offect 1o’ not only the gg_@@gﬁgg of certificate

balances associated with the receipt of subseguent recoveries, but alse an egual and offsetting

Meme. 88 15 [emphasis in oviginall) They further contend that, “{ajs a matter of accounting.”
the Governing Agroements “state thet when subsequent recoverics sre distributed, certificate

balances are written down and up by equal and offsetting amounts—Xkeeping the trusts’ assels

and Habilities in balance.” (Reply Memo. at § femphusis in originall.) Aceording to this

analysis, “[tThe level of overcollateratization in the frusts would romain unchanged by the

2 The PSA for BSARS 2005-8132, 8 Trust in which both Tilden Park snd the Iatitutions! Investors hold
pertificates, sels forth the following definition:
“Crverootintersiization Amount: With respect fo 8 Group snd any Distribution Date, the sxoess, if
any, of 1) the sggregate Sinted Principsl Balance of the Mortgage Loans of a Group a8 of the last
dav of the refated Dus Period, over (i} the num of the Certificste Principal Balances of the
Certificates of a ralated Group (sfter taking injo socount the payment of prinsipal other than sny
reisted Exirs Principal Disribution Amount on such Certificates) on such Dstibution Date™

Criher variants of the definition of Overcollateratizaiion Amount are summarized by the Instinstional Investors
{Sheeren A, Bx. 14 [NYSCEF Doz, N 3811, snd inchede that the caloulation be made “sfier taking into sooount
the disributions of principsl . . .* or “afler giving sifect to distvibutions of the Principal Distribution Amownt 1o by
made . ...” Respendents do not claim that other varianty of the definition have a material offect on the meaning of
Overgoliateralization Amount,

21
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Setlement Payment, becauss overcollateralizetion cannot be asssssed af some Heeting moment
m the dstribution ieelf” (nitial Memo, st 15 femphasiz in original].}

Tilden Park contends, o contrast, that the requirement in the definition of
Overcoliateralization Amount that the payment of principal on the certificates must be taken info
aocount means that, “within the calowation of the overcollatoralization amonst for'the
distribution date thet includes the Settlement Payment distribution, the sggregste certifioats
balance will be decreased by the amount of the Settlement Payment” {Tilden Park Response
Memo. gt 14-15 [omphasis in oviginall) According to Tilden Park, “the overcollateralization
amount — the difference between the aggregate (unchenged) mortgage loan halances and the
sggregste (owered) cortificate balances — will be rafsed and may exceed the overcollsteralization
target . ...~ in which event & distribution through the excess cashflow waterfall will be required.
{Tilden Park Response Memo. at 15.) Both Tilden Park snd HBK contend that the
Overcollaterslization Amount definition requires the reduction of aggrepate certificate balances
to soconnt for the payment of principal but does not state that the balances should also take into
account 8 writeup. {Tilden Park Response Meme. st 16; HBEK Response Memo, a8 23} They
assert that the Institutionsd Investors’ interpretation of e definition to reguire secounting for the
write-up “has no basis in the text” of the definition {Tilden Park Response Memo. st 16} or “the
terms of the [ PSAs” (HBK Hesponse Mame. at 233

As discussed sbove, REABS 2005-8D02 is & Pay First Trust in which the Institutionsl
Tvvestors and Tilden Park olaim an interest. Iis waterfall provisions for distribution of interest
and principal, including subsequent recoveries, are set forth in PSA scetion 5.04. Section 5.04

provides that principal shall be distributed to the classes in the order of priority specified in thet
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seotion “antil the Certificate Principal Balance {of each class] is reduced 1o zero.”? Application
of this wateefall préﬁai@n requires the caloulation of the Certificate Priscips! Balancs of sach
class of certificates prior to the distribution of prineipal to the various classes, as distribution of
principal i only permissible to the extent the remaining Certificats Pﬁﬁaipai Balagoe for the

class exceeds zero,

The BSARS 2005-8D7 definition of Certificate Principal Balance {quoted in full yups)

................................

the specified classes—there, classes of subordinated certificates] on previous Distribution Dates
pursusnt to Section S.044.7 {emphasis in original) The definition by its terms Hmits agy write-
up, for the purposs of caloulating the Certificats Principal Balance, to subsequent recoveries thet
were distributed on prior dates. Under the definition, the Certificate Princips] Balance will not

be incressed by the amount of the Settlement Payment.

Section 5.044, the write-up provision in the BEABS 2005-8D2 PEA, dues not inglude
such Hmiting language. Rather, this section provides in pertinent pah:

“If & Servicer or the Master Servicer reoeives 8 Subsequent Recovery ina
Prepayvment Period, it will be distributed on the following Distribution Date in
accordance with the priorities described under Section 5.04{a). Additionally, the
Certificate Principal Balance of ssch Class of Subcrdinated Certificates that had
been reduced by the allocation of & Realized Loss will be increwsed, In order of
seniority, by the amount of such Subsequent Recovery, tut not in excsss of the
Unpaid Applied Realized Loss Amount for such Class inumedistely prior to the
Dristribagion Date”

B Qavtion 5.04 (&) provides: “On sach Distribution Dute, an apmumt sguad to the Interest Funds and Principal Funds
with respect to each Gronp Sor such Disiribution Diate shall be withdrawn by the Paying Agent from the Distribution
Aceount snd distributed as directad in scoovdsncs with the Remittsnce Report for suck Distribution Date, b the
manner sot forth o clanses {0, G, and GH) below.™ Clauss (i) goes on o provids that the Paying Agent shall apply
the Priscipal Distribution Amount sl specified times, on specified conditions, snd in the specified onder of pricrlty,
with respeet to specified Groups, containing classes of A, M, and B certificatey, “until the Certiffcats Principal
Ralance of sach such Class is veduced to zeve.” The definition of Principsi Funds incledes Subseguent Recoveriss,
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Section 5.04A thus provides that if 2 Subssquent Recovery is recsived, It will be distributed
pursuant to 5.04 (g), aud the Certificate Principal Balance will be written up in the amount of the
Subseguent Recovery,

- Mo respondent disputes that, under the terms of the Pay First Trust PSAs, where 8
Subsequent Recovery is received and distributed so a3 to reduce the Certificate Principal Balance
of g gpecified class, the Certificate Principsl Balance must be written up fn the same amount a8
the amount distributed, sithough the write-up may be applied to the balance of & different class.
Rather, as discusssd shove, those respondents thet argue for s distribution based on
overeoliateralization foous solely on the requirement in the definition of Overcoliateralization
Amount that the amount be caleulated “sfter tsking into account the payment of principal,” and
comtend that paymens of principal Is taken into account merely by reducing the centificate
balance. Thelr interpretation fails to apply the settled precept that 8 contract must beread ss 2
whole 50 a5 to give meaning to sl of #s terms. (Sge Besl Sav, Bank, S NY3d 2t 324-25.) The
interpretation ignores or reads out the write-up provision of the PSAs, which requires Subsequent
Recoveries to be accounted for not Just by payment of the amount of the Subsequent Recoveries,
But alse by writs-up of certificate balances in the corresponding smount,” Both ascounting
operstions sve required to teke place upon distibution of Subsequent Recoveries., The cowt
sceordingly holds that “taking into sceount payment of principal®™ or “giving effect {o the
distributions” to be made, encompasses both s redustion of the balance in the smount of
pringipal to be paid out, and an incresse of the balance in the amount of the Subsequent

Racovery to be distributed.’® As Overcollaterslization Amount must be caloulated based on

M In g price Article 77 proceeding invelving dlstribution of & setthement payment (o Pay First OC Trusts, this Court
{Searpulls, 1.} held that & PSA provision that provided for an overcolisteralization relesse was swforeeabls, {Matter

“of Bank of New York Mallon, 56 Mise 3d 210 Bup O, New York County 20171} There, the definition of the term
Principal Disribution Amount was deterninstive of whether thers would be an svercollateralization releass. As
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Certificate Principal Balances that have not only besn reduced by the Settlement Payment but
have also been written up, overcollaterslization will not ccowr.

In view of this bolding, the court need not and does not reach the contention of
respondents, other than Tilden Park and HBK, that & contrary reading would be commercially
unreasonable or would be inconsistent with the reascnable expectstions of investors.”® 1t bears
soting, however, that, as explained by the Trustess, overcollateralization sssentially fanctions as
a first-loss position infended 1o insulate senior closses from realized losses and oporstes as o
cradit enhancement for such classes—i.e., 2 cushion against loss. (Sep Petition §35.) Il OC
Trusts, amounts are required to be roleased to certifioateholders under an encess cashflow
waterfall, rather than as principal, when a specified overcollatorslization target has been met. (Id,
92328} In view of the losses realized by the Trusts over the vears, “[flor many of the OC
Trusts, the overcollstoralization target has not boen met or excesded for meny years and, ss 8
result, there have been no recent overcollateralization release amounts and no excess cashffow
distributions.” (Id, ¥27.) Treatment of the Settiement Payment in & manner that would cause the
gvercollateralization target to be reached, witha méuﬁing digtribution of the Payvment a8 sxcess

cashfiow rather than as principal, could result in diversion of distributions to jusior

Tiiden Park scknowledges, thet term 8 not af issue here. That decision I therefors not relevant to the contrzetual
analyels of the differemt PEA provislons conocerning overcoliateralization that are at fssus in thxs pmaeﬁdmg {§m
Tilden Park Responss Meroo. gt 18, n 17 [acknowledgiog that the torm analyzed in Benk ol Now York Malley

i fssus in thie pecesadingly

¥ Some respondents base this contention on the potential for overcolistersiization 1o rexalt in distribution o junior
seriifionteholders, (Nover Initisl Meme, 8t 20222 Olifsee Initls] Memo, gt 13; Clifent Response Memo, 8t 16-17)
The Tnatiheional Investors claim that because the OC Trusts have sustained massive lossss, thalr initial
svercolateraileation hes been “substantislly or completely exhausted” (Initlal Meme. a1 14); thet the Settlement
Payment will not “coms eloss o relmbursing the trusts & the full amount of thelr prior sod futers losses™ (id. &t
19} and that overcollsteralization would therefors be 3 commercistly unreasonsble fotion. (Reply Memo. 8t §; sgg
alsn Olifant Initiad Memo. s 113
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cartiﬁmtahﬁidefs as opposed to payment to senfor certificatcholders. (See id, 99 4-5 [discussing
the senlor-subordinate payment priority struchize typical of the Trustel}

Write-Up Methodology

The Trustees also sesk instruction as io whether the Settlement Payment write-up should
be made using the Settfoment Agreement write-up instructon, the subsequent recovery wrile-up
instructions in the appﬁmhia Governdng Agreensnts, or 8 different osthod asuthorized by the
sourt, (Petition, Reéquest for Relief ¥ 5 (51} The Trustess note that the method to be used in
writing up the balsnces will have an irnpact on the classes of certificates that sre written up and
the order in which the write-up is spplied to the various clgsses for the Trusts listed in Exhibit F.
{d, 99 41-32.) In particular, the Trustess point out that while the Ssitlement Agresment provides
for the write-up in the reverse ovder of previously allocated losses, some of the Governdng
Agreements for the Exhibit F Trusts provide for the write-up to be applied by “payment
prigeity,” Which may differ from the reverse order of previously allocated losses, (4.9 503 In
addition, according to the Trusiees, the Governing Agreements for some of the Exhibit F Trusts
do ot contain clear write-up instructions. (g

The Institutional Investors, among other respondents, contend that the Governing
Agresments generally contain unsrnbigucus provisions that gpesidy the order in which to apply
subssguent recovery writs-ups, and thet, whers these write-up provisions conflict with the
Settlement Agreoment write-up proviglon, the Governdng Agresmends must control, They
further contend that the Setilement Agreement write-up provision govemns only where the

(overning Agreements are sifent. (Institutiona! Investors Injtial Memo. at 23-24; GMO Initial

¥ Ror example, scvording to the Trustess, for some Trusts the lossss may be allocated sequentially, whils the
Govermning Agreements may reguire subsegusut recovery write-ups to be applied on 8 pro rate hesls emong classss
of Class A pertificates. (Petitdlon § 583
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Meme, at 3-9: Nover Initial Memo, at 2.) Tilden Park, among other respondents, srgues that the
Settloment Agreoment write-up provision controls where it conflicts with the Goveming
Agresments, - (Tilden Pack Initial Memo. at 2, 5-10; DLE. Shaw Initial Memo. at 1 [joining in
Tilden Park’s Memo.]; Steategos Inftial Memo. at 2 Joining in Tilden Pak’s Memo §;

DWW/ Engton Initial Meme. at 4.)

In sumjwn of their claim that the Settlement Agresment write-up provigion donteols, the
latter respondents contend that sny challenge to this provision is barred by the doctrine of res
judicats, based on this court’s prior declsion in JFMorpan  approving the Settlement Agreement,
They sssert that interested parties had 2 full and Sir opportunity to object to the teoms of the
Settlement Agreoment, and that the couwrt overruled an objection thet section 3.08
{&), the provision directing distribution of the Settlement Payment a8 if it were 8 subseguent
recovery, was inconsistent with certain Governing Agreements. According to these respondents,
2s no objection was raised 1o section 3.06 (b), the Setilement Agreement write-up provision, the
assertion heee that the section is unenforceable is barved by res judicata, (B Tilden Pack Initiad
Meme. at é-n?u} They reason that the section is therefore enforceable even if it conflicts with the
Governing Agresments, {Tilden Park Reply Memo. st 1.}

The court holds that the res judicats doctrine is not determiinstive of whether the

Ssttiement Agresment write-up provision controls where it is inconsistent with the write-up

seotion 3.06 (&) was without merit and that the Trustess exersised their discretion ressonsbly and

ins good faith in sapproving the Settlement Agreement, (3016 WL 9110385, at ® 1‘6,}” While

L N sverraling the objection to section 3.06 (g), the decision ressoned thet the Trustees’ reading of the PSAs
“supports thelr contention thet treatment of the settlement payment a8 3 Subssquent Recovery compons with the
PSAg and with certificateholdery’ expestations” (3018 WL 9110399, w ¥ 14}
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Fa AL X

the decision did not interpret the Seitlement Agreement. (See Tilden Park Reply Memo. at |
facknowledging that res judicsts “does not extend to disputes over Interpretation of the
-Settlement Agreement”].)

Here, it is undisputed that some Govemning Agresments contain write-up provisions that
differ from the Seitlement Agreement write-up provision. Interpretation of the Seitlement
‘Agresment is therefore mquim& to determine whether the write-up provigion of the Settlernent
Agreement, section 3.08 (b), applies whers # conflicts with 8 write-up provision of s Governing
Agreement, For the reasons discussed below, the court holds that section 3.06 (b} does not apply
in the case of such conflict but, rather, is & “gap Hller,” which applies only where the Governing
Agreement is stlent as to the write-up mechanics,

Ry its terms, the Setilement Agresment does not supersede or override the Governing
Agreements. Section 7.08 of the Settlement Agreement uneguivoeally provides: “The Parties
agroe that this Settlement Agreement reflects @ corapromise of disputed claims and is not
intended to, and shall not be srgued or decmead to constitute, an amendrment of any term of any
Governing Agresment” This provision would be rendered meaningless by a holding that the
Settlernsnt Agreement controls the write-wup of the Seitlement Payment or modifies the write-up
provisions of the Governing Agreements if they confliet with the wiile-up provision of the
Settlement Agreement. {See g.g, Institutional Investors Initial Memo. at 24 [relying on section

7.051; Nover Initisl Memo. st 4-5; Olifant Initlsl Memo. at 3.7

# Tilden Park acknowledges that th& Seitlement Agreemant wnﬁemp provision differs from the write-up provigions
of certaln Gevmmg Agreemeniy, but contends that the provisions do not sonflict because the Governing
Agresment pmmmns do not apply by thelr tems. In particudar, THdsn Park srgues thet the Governing Agx’mmmt
write-up provisions “apply only to Subsequent Recoveries that gre recelved by the Master Servicer gnd reduce the
Eeslized Logs for & specific loan,™ (THdon Park Initis! Memo. st 20 E@mphasm omitted].) It s corract that the
Bettlement Payment s not like g typical subsoquent revovery tu the extent that it I not s recovery of s smount “in
raspect of o Liguideted Loan after 2 Realized Loss hus boen stlocsted with respet thereit. . )™ {Sge BRARS 2005
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forward.” {Tiden Park Initial Memo. 2t 810 5.} While the settlement is unguestionably an
sxceptional evert that differs from ordinary course distributions and was unanticipated by the
Governing Agreements, the Settlement Agreement expressly eleots to apply the existing
distribution provisions in the Governing Agresments for distribution of the Settleroont Payment.
Even assuming, without deciding, that the Trustees had the discretion to enter a seitfoment
sgresment that was inconsistent with the Governdng Agresments, the Settlement Agreement here
does not contain a term which provides that it i to be followed in the svent of & confliet with the
Govemning Agreements. Nor does it otherwise evidence an intent to vary the terms of the
‘Coverning Agresments regarding the order of operstions or the write-up method.”

Finslly, this holding that section 3.08 (b) will not contro! the write-up in the event of &
conflict with 2 Governing Agreemaent is in faot consistent with the terms of section 3.06 (b}, The
last sentence of section 3.08 (&) states that the write-up instraction “{s Intended only to Inorease
the balances of the related classes of securities, 55 provided for hereln, and shall not affect the
distribution of the Settlement Payment provided for in Subsection 3.068{a).” As the Trustess
explain, if section 3.06 (b} superseded the write-up instractions in the Write-Up First Trust
Governing Agreements, it could affect the classes entitled to the distribution of the Settlement
Pavisnt and the amounts of the dstribution to those classes. (Sep Petition 1] 41, 43}

Although the Settlement Agresment wiite-up provision will not apply i it is in confliat
with 2 Governing Agresment write-up provision, the Settlernent Agreement write-up provision is

not superfiuous. As discussed above In connection with the Pay First Trusts, the Governing

¥ Civen that the Settfement Agreomant was drafied to implement an exceptional distribution, it & unfortunate that
the Agreement did not provide move explickt lnstructions v the disteibution and write-wp, It is to be hoped that, in
the event of futurs settloments, the Trustess and Investors involved in the nggcm&tmn of the setflement will
sndeaver, to the extent poaaible, 1o avold the need for interpretation of so many fswes affecting the different classes

of fmvestors,

38

30 of 46



["BILED: NEW YORK COUNTY CLERK 02/13/2020 03:23 PM INDEX NO. 657387/2017

NYSCEF DOC. NO. 843 RECEIVED NYSCEF: 02/13/2020

Agreements for 8 number of such Trusts lsck a write-up provision doe to an appacerst drafting
error. For those Trusts, and any others that lack & write-up provision, the writenp will b

appiied pursuant {o Settlement Agreoment section 3.06 (b)

Write:Up Bipibilive of Senior Certificates

The Trustees note s further conflict between the Settloment Agresment writeup
provision and the Governing Agreements for the Exbdbit B Trusts with respect to the eligibility
of sendor cortificates for write-ups, and sesk an instruction on whether the Seitloment Agresment
or (overning Agreements will control on this issus. (Potition %7 45-48; Reguest for Relief, § §
1)

Tilden Park, among other respondents, srgues that the Settlament Agroement write-up
provision contrels and directs that all certificates in the Bxddbit B Trusts are sligible o be writlen
up. {Tilden Park Tnitial Memo, at 19.20; DW/RHngion Initls! Memo, at 6-7.) The Institutionsl
investors, smong others, contend thet the Gloverning Agresments conirol and permit the wiits-up
of senior certificates in these Trusts, {Institntionsl Investors Inftial Memo. st 21-23; Response
Memo. at 16-17; DW/Ellington Initial Memo. st 8-12.} Nover slone contends that cortain
Governing Agresments, by thelr terms, do not permit such write-up. (Nover Initial Memo. at &~
18}

The above holding that the write-up provisions of the Governing Agreoments contrel in
the event of a conflict with the Settlement Agreoment write-up provision is applicable to the
issue of whether sendor certificates are eligible for write-up. Ssction 3.08 (b) of the Setilement
Agresaent provides for the wiite-up of “the balance of gach class of securities . . . to which such

iosses have been previcusly allocated” (emphasis suppHed), and therefore clearly provides for
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the write-up of senior certificates. The Governing Agreements for cerfain Exhibit E Trusts Hmit
the write-up to suboedinate covtificates, while others do sot.

In seeking the instruction regarding the wiite-up of senior certificates, the Trustess cite
the PEA for BSARM 2005-11, which vontains a provision, section 6.02 (b, that directs the write-
up of subordingts certificates, (Petition ¥ 45; BSARM 2005-11 PSA [NYSCEF Dos, No, 7001
I the briefing, the parties addressed the effoct of this and other provisions of the PSA on the
write-up, Bven prior o the briefing, however, the parties with interests in BSARM 2005311
the Instittionsl Tovestors, Bllington, and AIG-— consented 1o a judgment, dated March 28, 301§,
resolving the issues for which judiclal instruction had been sought concerning the administeation
and distribution of the Setflernent Payment fo BEARM 200511 and numerous other Trusts. The
consent fudgment, ke the other consent judgments among investors that have reselved thelr
cisputes in this proceeding, expressly provides that it shall have no precedential effect on any
romaining disputes. While BRARM 2005-11 is no longer at issus, the parties’ arguments a8 1o
that Trust ave equally applicable to BALTA 2606-3, & Trust in which Nover holds an interest,
{8ee NYSCEF Doc, Mo, 802 {list of Nover Settlement Trusts])

The PSA for BALTA 2008-3 (NYSCEF Doc. No. 639) containg a provision, simila to

BIARM J005-11 PSA section £.02 (), which directs the write-up of spesified classes of
subordinate certificates, Section 6.04 () of the BALTA 2006-3 PSA provides in pertinent part:

¥, , . If, after taking inte account such Subsequent Recoveries, the amonnt of 2

Realized Loss is reduced, the amount of such Subseguent Recvveries will be

applied to increase the Certificate Principal Balance of the related Class of Group

1T Subordinate Certificates or Group I Subordinate Certificates with the highest

payment priority to which Reslized Losses have been allocated, but not by more

than the smount of Realized Losses previcusly allocated to thet Class of Group H

Subordinate Certificates or Group I Subordinate Cortificates, as apphicable,

pursuant to Section 6.04. The amount of any reroaining Subseguent Recoveriss

will be applied to sequentislly increase the Certificate Principal Balance of the
Group 1 Subordinate Certificates or Group I Subordinete Certificstes, as
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applicable, beginning with the related Class of Subordinate Certificates with the

next highest payment prority, up to the smount of such Realized Losses

previously allocsted to such Class or Classes of Certificates pursuant to this

Section 6.04,7%
This section, by Hs terms, provides only for the write-up of the balances of the specified
subordinate certificates to the extent of previously sliocated Realized Losses.,

The Institntionsl Investors, among other respondants, contend thet this, and similar write
g provisions, mist be read in Hght of the definition of Bealized Losses in the same FEAs. More
particelarly, they contend that the definition of Realized Losses provides for the sllocation of
realized Iosses to sendor classes of certificates (sgg Sheeren AfF. Bx. 19 INYSCEF Doo. 396]
[summarizing the Definitions of Realized Loss in PSAs for Tisputed Exhibit B Trusts]), and that
the definition not only does not limidt the classes of centificates eligible for subseguent recovery
write-ups, but “necessarily includes senior certificates.” (Institutional Investors Initial Memo. &
21-22; Ambac Response Memo. at 4-5.)

Contrary to this contention, while the Realized Loss definition provides for the allocation
of losses to reduce certificate balances of certificates Including sehior certificates, the definition
doss not address the write-up of balances of certificates to ascount for subseguent recoveries.

Moreover, regpondents do not polnt to any provision in the BALTA 2008-3 PSA or similar PSAs

which permits write-ups of senior certificates in the face of a provision, Hke section 6.04 (b,

*, .. If, sfler raldng bvio account such Subsequent Recoverles, the amount of o Realized Loss i
reduced, the amount of such Subseguent Recoveries will be spplied o increase the Current
Principal Amount of the Class of Subordinste Certificates with the highest payment priority io
which Realized Losses have boon sflocated, but not by more than the amount of Realized Losseg
previously alicosted to that Class of Subordinste Ceortificstes pursuant to tis Sectiom 8.02, The
amount of aoy remaining Subseguent Recoveries will be applisd to sequentisily orsass ths
Currsnt Principal Amownt of the Subordinate Certificstes, bopinning with the Clsss of Subordinsts
Certificates with the next highsst peyment priority, up to the amount of such Realized Losses
previvusty allocated to such Clasy of Cortifiontes purstant to this Section §.02.7

{NYSCEF Dos, Mo, 700.3
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which sxpressly Hmits the write-up 1o specified subordinate cortificstes.

in so holding, the court finds that the Institutional Investors have not shown thst
application of Goveming Agreement provisions such as section 6.04 (h) to preclude the wiite-up
of senior certificates would lead to an “sbsurd result” (Institetional Investors Initial Memo. at
23 Although the Governing Agreements for the Trusts gmﬁmﬁ? provide for structores in
witch distributions are made snd losses are allocsied based on senfority (ges Petitfon Y 4-3), the
Fastitational Investors fail to show that §t is abeurd for & Governing Agresment fo give priority in
lirnited respects, such as allocation of write-ups, to junior clessss. DW/Hngion also fails to
show that Governing Agreement write-up provisions Hmiting write-ups to subordinate classes
reflect & “sorivener’s ervor” (DYW/Elngion Inidal Meme, at 16-17.) i suggestion that such
write-up provisions were imported fom PSAs in which losses were not allocated to senfor
cerificates is haz@_éﬁ on specuiation. {See DW/Bllington Response Memo, at 9.}

The court further holds thet sot s} a;f the Governing Agreements for Exhibit E Trusts
provide for subsequent recovery write-ups only of ﬁﬁﬁurdinatg cerfificates. DW/HIngton makes
& persussive showing that certaln of the Governing Agroements for thess Trusts contain
provisions that do not lmit subsequent recovery write-ups 1o subordinate certificates and
sxpressly provide for write-up of sendor certificates, at least In limited sirournstances. In fact, the
BALTA 2006-3 PSA is such s Governing Agreement. While section 6.04 (h) limits the write-up
to subordinate certificates in Groups IT and 11, section 6.03 {b) provides for the writs-up of
sendor certificates in Group 1. Bection 6.03 (b} thus provides in pertinent part:

® M, after taking into sceount such Subs&qu&n‘i Recoveries, the smouwni of 8

Realized Loss is reduced, the smownt of such Subseguent Recoveries will be

applied o inoresse the Contificate Principal Balance of the Class of Group |

Subordinate Certificates with the highest payment priority to which Applied

Realizad Loss Amounts have been allocated, bt not by more then the amount of
Applied Realized Loss Amounts previously slioeated to thet Class of Growp i
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Subordinate Certificates. The amount of any remsining Subsequent Recoveries
will be applied to sequentiafly increase the Certificate Principal Balancs of the
Group { Certificates, beginning with the Class of Group I Certificstes

with the next highest payment priority, up to the smount of such Appled Reslized

Realized Loss Amounts before belng spplied fo the Group I Subordivate

respective Fraotional Undivided Interest™
{ernphasis suppled )

In sum, Exhibit B Trusts with PRA provisions similar to BALTA 2006-3 ssetion 6.04 (hy,
which expressly provide for the subseguent recovery write-up of specified subordinate certificate
balaness, must be applied to permit write-up only of these subordinete certificates pursuant 1o

the terms of the provisions,

The Goveming Agreements for some Settlement Trusts, the Exhibit ¢ Trosts, contain 8
“Retived Class™ provision, which sppears &t the end of the distribution section of the Agreements

and siates in full

“In addition, notwithstanding the foreguing, on any Distetbution Date afier
the Distribution Dste on which the Cerntificate Principal Balance of a Class of
Class A Certificates or Class M Cortificates has been reduced to zero, that
Class of Certificates will be retired and will no longer be entitled o
distributions, including distributions in respect of Prepayment Inderast
Shortfhlls or Basis Risk Shortfall Carvy Forward Amountgs,”™

} Nover asserts in ite Prefiminary Stetoment that “regarding those Settlement Trosts with Governing Agreaments
thst spesify which cestificates are sligible to be written up (he Exhibit ¥ Sattloment Trusta), the Court should direct
Petitionsrs fo wells op ooly the sligibls, subordinate cortifiostes” (Nower Tnitial Momo, at 2} Deospite this broad
langusgs, Nover does not advance the blanket position that the Governing Agreemsents Tor sif of the Exhibit E Thusts
permit oaly subordinals certificetes 1o by weilten up. Rather, Nover sckaowiedges that the Governing Agresments
irout write-ups of subsequent vecoveries differently fn difforomt groups or classes of vertificatss, and contends that
“Iwihen s Governing Agresment expresses that only cortain classes of sertificates should be written up, the Count
should give mesning and offect to the omission of other classes, . | and diregt the write-up enly of the classes as o
which the Governing Agroement expressly provides for writenp. (8, &t &) As held shove, the court agress.
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{BSABS 2005-BC 1 PSA, § 5.04 a1 P

The Trastees seek an instruction as to whether snd how o apply the Retirsd Class
provision, including whether or not to apply the provision 1) %o provent distribution of the
apphicable Allocable Shares to any applicable classes of certificates with sggregate certificate
principal balances of zoro at the thoe of the dstribution™; and 2} “lo prevent any portion of the
Settlement Payment Write-Up from being applied to any such classes of certificates.” {(Palition,
Reguest for Relief§ 5 [l

The Trustess assert that the Retired Class provision appesrs to preciude distributions to
any Class A, B, or M Certificates if the aggregate princips! balance of such class has been
reduced to zere, regardless of whether the balance has been reduced to zero as a rosult of realized
Iosses or becauss the inftial certificate princips! balance has been paid in full. Petitton ¥ 35)
The Trustess further note that the provision doss not appear to expressly preclude zevo balance
classes from being wiitten up in connection with subseguent recoveries. (Jd. 957 As explained
by the Trustess, the significance of whether zero balance classes may be written up s that, if
written up, such classss “would then no longer have balances of zero and could receive the
Settlement Payment (i the Write-Up First Method is used) o, at the very least, fulurs principal
and interest distributions (if the Pay First Method is nsed or the Write-Up First Method s used

but other classes of certificates recsive the Settlement Pevment).” {Id)

2 Thia provision is substantially simdlse to the provision guoted by the Trusiees In seeking the sbruction.
That provision, which appesrs af the snd of ssction 6.04 {8), the distibution ssrtion of the BSARBS 2006~
ADS PRA, statss = &l .
“In gddivlon, notwithstanding the foregoing, oo any Distribution Date afler the
Tstribution Dats on which the Certificate Principal Balanoe of 8 Class of Class &, Class Bow
Class M Cortificates has been reduced to zeve, that Class of Certificates will be rtirsd snd will no

Shortfulls or Beals Risk Shorifall Carry Forward Amounts.™
{Trustves’ emphasiz.) The BRADSE 2006-AC4 Trust was also the subjert of the March 28, 2018 fndgment congenied

to by Institutiona! Investors, Ellington, snd AIG.
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Tilden Park, among others, takes the pmiﬁm that the Settlernent Agresment write-up
provision controls to requine certifioates with zero balances to be written up. Alternatively, it
comtends that the Retired Class provisions of the Goveming Agreements, even if not
“gverridden® by the Settlement Agreement, do not preciude write-ups of zero balance vertificates
or dstributions after such write-nps. (Tilden Park Initial Memo, at 22-24; DW/Ellington Initiad
Memo, 8t 1721 {agserting, on behall of W only, that zero balance certificates should be written
upl) Mover doss not agree that the Settlement Agreement applies bug, like Tlden Park and
YW/ Elington, contends that the Governing Agresments do not preclude write-ups of zero
balance certificates or post-writesup distributions, (Nover Infiial Meme, at 10-14; Olifant Initial
Memo. &t 15.) The Institational Investors contend that the Settlement Agreoment is stlent as to
the treatment of Retired Classes, and that the Retired Class provisions of the Governing
Agresments should be enforoed with one exception. They appear to assume thet the Retired
Class provisions bar the write-up of zero halance classes, but take the apparently Inconsistent
position that “based on & structural limitation in the trusts . . if the Settloment Payment sxoeeds
the reslized losses of the then-putstanding certificates, the Trustess may be reguired to wiile-up &
written off certificate in order to koep the Trust's assets and Habilities in balance.” (Institutional
Tnveators Initial Memo, a1 25, 25 n 58} Poetic & Prophet and HBK contend thet the Retired
Class and other provisions of the Governing Agreements catsgorically prohibit any forurs
distributions to, or write-ups of, any class that has been written down to 8 Zero balance. (Poetic
& Prophet'HBE Jolnt Initial Memo. {in is entirety addressing retived class issue]; Jolmt
Response Memo. {samel)

The Settlement Agresment write-up provision, section 3.06 {b), authorizes the wrlle-up of

“each class of securities” to wiich fosses have previously been allocated, The provision
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therefore suthorizes the write-up of zero balance classes. For the reasons stated above, the cout
holds that the Settioment Agreement write-up provision controls regarding the write-up of zero
balance certificates only where a Governing Agresment lacks 8 write-up provision applicable lo
subseguent Tecoverias,

The coust further holds that the Retived Class provisions of the Governing Agrsements
for the Fxhibit G Trusts sxpressly prohibit disiributions to zeve balance classes bt do not
address write-ups of contificate balances in connection with subsequent recoveries. In condrast,
the write-up provisions do not limit the clesses thet may be written up on account of subsequent
revoveries. Rather, they provide for the balances of all classes of certificates to be written up by
subsequent recoveries, although only to the extent of realized losses proviously allocated to 8
class. Thus, for example, as discussed shove, BSARS 2005-EC I PSA section 5.04 (a) prechudes
distributions to zero balance certificates. Bection 5.04 (b} of this PSA provides, however, for the
write-up of subsequent recoveries, staling in pertinent parl:

“ .. If after wking into account such Subsequent Recoveries, the amonnt of a

Reutized Loss is reducad, the amount of such Subssguent Recoveries will be

applied to increase the Cenificate Principal Balance of the Class of Certificaies

with the highest payment priocity to which Realized Losses havs boen allocated,

but ot by more than the amount of Realized Losses previously allocated to that

Class of Certificates pursuant to Section 5.08; provided, however, to the extent

that no reductions to & Certificate Pringipel Balance of any Class of Certificates

currently exists a8 a result of a prior allocation of a Realized Loss, such

Subsequent Recoveries will be applied as Bxcess Spread: The amount of any

remaining Subseguent Recoveries will be applied to Increase the Centificate

Principal Balance of the Class of Certificates with the next highes! payment

priceity, up to the amount of such Realized Losses previously allocsted to tha

Class of Certificates pursuant to Seetion 3.05, and zo on™

The court sccordingly holds that zevo balance certificates in the Exhibit G Trusts may be
writien up in the amounts awthorized by the Governing Agreemems-fm the Trusts. I the Write-

Up First Method is required by the Governing Agresment, the zero halance certificates will be
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gntitled to recetve the Settlement Payvment to the extent of the amounts authorized by the
Governing Agreements. If the Pay First Mathod is reguired, or if the Write-Up First Method is
required but other classes of certificates receive the Settlement Payment, the zero balance
certificates may be entitled to receive future principal and intevest distributions, {Beg Petition §
57,3

In so holding, the court notes that the Settfoment Agreement compensates investors for
losses In connection with the morigage loans, as it settles all claims regarding the salé of
merigage loans to the Trusts and the servicing of those loans, including claims fot broaches of
representations and warranties and for fudlure to notify the Trustees of such breaches.
{Settlement Agreemens § 3.02.) The write-up provisions of the Trusts sre consistent with the
purpose of the Settlement Agreement, as they permi write-ups of the zevo balanes certificates (o
the sxdent of previously allocsted realized losses.

Redirection Provisions

As further explained by the Trustess, some of the Governing Agreements for the Exhibit
{3 Trusts that contain s Retired Class provision also cordain & “Class A Redirection Frovision.”
According to the Trustees, the latter provision “appesss o require principal smounts that would
have otherwise been distributed to Class A certificates in one loan group, but for being ‘no
longer putstanding,” to be distributed to the Class A portificates in & different loan group.”
{Petition 99 38-60.) The Trustees request an instruction a8 to whether or not to spply this
movision. (4. 95 o]} The nstiutional Investors, ATG, and Tilden Park are the only
respondents with an interest in the spplicetion of the Class A Redivection Provision, and agree
that it is enforceable. (Sgg Chart of Parties” Positions [NYSCEF Doo. Mo, 7701} The court

holds that the Redivection provision should be enforced.
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The Trustees sesk an instruction with respect to the Exhibit H Trusts as to whether o
distribute the Allocable Shares by treating them as intersst collections or principal collections.
(Petition ¥ § [d]) No respondent srgues that the Shares should be treated other than as principal,

The court holds that the Allocable Bhares should be trested as principsl.

Ambas is the certificate insurer for the Class 1-4-2 and H-A-2 certificates in GPMF
2006-AR2, and for the Class [-A-2 certificates in GBMF 2006-ARJ (together, the 2006 Trusts).
Ambao is the certifioate insurer for the Class I-4-2 and Til-4-2 certificates in GPMF 2005-ARS
{the 2008 Trust), {Ambsc Initlal Memo, a1 2.}

Ambac claims that, under the terms of the Governing Agresments for the 2006 Trusts, i
is entitled, before payvmenis are made to any certificateholders, to receive “an amount from
Subseguent Recoverles thet squals the component of its Relmbursement Amounds representing
any clzim payments Ambsc made for Realized Losses that were allocated to the Insured
Cortificates.” (Id, at 6 Ambac frther clabms that beceuse that amount “far exceeds” the
Allocable Shares for the relsted loan RTOUS, it is entitled to recsive the entire Allocable Shaves
for such loan groups. {Jd)

As 1o the 2005 Trust, Ambee does not claim that the Governing Agresment gives #
priovity rights to Subsequent Recoveries. Rather, it secks relmbursement of snounis padd fo
insured cortificateholders based on its subrogation rights, and contends that all classes of
certificates, not only subordinate certificates, are eligible for write-up. (Ambas Initial Memo, &t

7-5; Response Memo, at 4-5.}

40

40 of 46



[*FILED: NEW YORK COUNTY CLERK 02/13/2020 03:23 PM INDEX NO. 657387/2017

NYSCEF DOC. NO. 843 RECEIVED NYSCEF: 02/13/2020

The Institutional Investors and Nover dispute Ambac’s claims as to the 2006 Trusts,
whils Nover disputes Ambac’s clalms as to the 2005 Trust, As sn initial matter, the Institutionsl
Investors assert that instructions should not be given to the Trustoes regarding Ambac’s
reimbursement issues, as the Trustess did not raise thess issues in the Petition, {Institutional
Investors Response Meme. 8t 18-18.) The Institutional Investors and Nover have, however, both
fully addressed Ambac™s claims. Absent suy prejudice, the court holds that the intevests of
judicial sconomy will best be served by considering the issues mised by Ambse.

As to the merits, the fostitutional Investors contend that the principal distribution
waterfall of the Governing Agreoments for the 2006 Trusts requires diswibution of Subsequent
Recoveries to sendor cortificites on a pro vata basis until thelr centificate balances are roduced o
zero., The Institutional Investors further z:@mgnd that Ambac is not entitled to payment before the
Al certificates receive thelr pro rats shave, although i is entitled to payment of the pro rata share
of the AZ certificates to relmburse it for claim payments made to those certificates. (Institutional
Investors Responss Meme. at 19-22; see Nover Reply Mamo. st 10 [sisting that Ambac is not
entithed to the full Allocable shaves Tor insured loan groups in the 2006 Trusts, and thet Nover
adopts the Institutional lnvestors® position].)

In olafrming that it is entitled to reimbrursement for the inswrance payments made to the
A2 certificates, Ambao contends that sections 6.03 (b)) and {o) of the Gﬁvaﬁzing Agreements for
the 2008 Trusts provide thet Subsequent Becoverios will “Srat™ be paid to the CertiBicats Insurer
for unrehnbursed claims pavments, Seotion £.02 (&) of the PSA for GPMF 2006-AR2 provides in
pertinent part:

“ .. {Iln the svent that the Rervicer recsives any Subsequent Recoveries, the

Servicer shall deposit suoh funds into the Custodial Accousnt. . . . Subsequent

Recovers [sie] will first [be] used © pay any amounis owsd to the Certificats
Insurer as sof for {3ic] in Secton 6,04 {&).°
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Section .02 (&), in turn, provides in pertinent part:

“Subsequent Recoveries will be allocsted Srst 1o the Certificate Insurer for
payment on any Reimbursement Amounts for such PHstribution Date in regpect of
any Deficiency Amount . . . but only to e extent of the portion of Subsequent
Recoveries that were paid by the Certificate Insurer for Realized Losses that were
sliocated to Class 1-A-2 Certificates or Class H-4-2 Certificates, as applicable.”

As the Instiutional Investors corectly argue, the principal distribution provision of the
PEA, section 6,01, is also relevent, This section provides that principal will be distributed frst o
the Class I-A and Class 1A Certificates, on s pro rats basis until the Current Principal Amount
of euch olass is reduced to zoro, and “second™ 1o the Certificate Insurer. Section 6.01, Thivd,
states in pertinent part that principal will be paid to the “Class A, Class M and Class B
LCertificates, in the following order of priority™

“(4) For each Distribution Date () prior to the Stepdown Date or (i) on which s
Trigger Bvent is in offect, fom the Principal Punds and the Exira Principal
Diistribation Amount for such Distribution Date:

1. {2) Anamount equel o the Group I Principal Distribution Amount will be
distritaated et to each class of Class FA Certificates on 8 prg rais basis until the
{Cugrvent Principal Amount of each such Class is reduced to zeve and sggond, to the
Certifiogts Insurer, any acorved and unpaid Relmbursement Amounts payable to
the Certificate Insurer for that Distribution Date in respeot of any Deficlency
Amount described in clauses (8¥2) or (BYy) of such definition, but only fo the
sxtent of the portion of Subsequent Racoveries with respectto the Morigage
Loans with respect to which Realized Losses were paid by the Certificate Inswesr

would otherwise by pavable to the Class A2 Certificates.”

{smphasis in oviginal}
Reading the Governing Agreements s a whole, a8 the court must do, the court holds that

sootions 6.01 and 6.02 are reconcilable with respect to the priovity of disiribution of Subseguent

¥ Bevtion 6.01, Third (A3 (13 (B), regarding distribution of principal to Clase I-A dertifiontes, I substantially shmiler
to the above-quoted provision regerding distribution to Class 1A certificatss,

The GPMF 2006-AR3 PSA distribution provision sad its Subsequsnt Recovery provisions, sections §.02 {8} and {g},
gre substantially similar to thoss of the GPMF 2006-AR2 FRA.
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Recoveries as butween Ambac and certificateholders. As the Institntions! Investors persuasively
contend, seotion 6.02 (&) provides that if Ambae has previcusly paid claims fo AQ certificates for
reatized losses that were allocated to the AZ certificates, Ambee must be relmbursed for the
paymerds from Subsequent Recoveries associated with such realized losses. The section does
not modify or contradiet seotion 6.01 fo the extent thet it provides that Al certificates are entitled
o payment of Subsequent Recoveries throngh the principal distribution waterfall on a pro rats
basis until the certificate principal balances ave zere. Ambao will, howsever, reoeive the pro rata
payiert designated for the A2 certificates, 85 reimbursement for the clabm payments Ambae
made to the A2 certificateholders. Thus, the AZ certificateholders will not reveive a double
recovery. (Ses Tnstitutionad Investors Response Meme. at 33.)

As to the 2005 Trust, the court holds that section 6.02 (), the write-up provigion of the
CGIPMEF 2005-ARS PSA, is substantially similar to ssotion 6.04 (8) of the BALTA 2006.3 P8A,
which the court considered in the section of this decision on the write-up sligibility of senior
certificates, For the reasons stated thers, the couwrt refects Ambac’s claim that the PSA authorizes
the write-up of senior certificstes.

Assured Cuaranty submitted an amicus brief, on consent of all parties, with respect to the
distribution of the Settlement Payroent allocated to 8 singls trust, SACO 2005-GPL Assured
Guaranty is the note nsurer for the Clase A-1 and Class M-1 Notes lssued by this Trust, and
clatms rights under the Indenture for the Trust and as subrogee of the noteholders. (Assursd
Cuaranty Memo. at 1.} ¥ contends that no distribution of the Settleraent Payment should be

made to notes subordingte to the Class M- insured note, and that there should not be any write-
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up of such subordinate classes of notes under any ciroumstances as a result of the Settlersent
Payment. {Id, st 2.

Assured Cuaranty makes 2 prima fecle showing thet, sven if the Pay First Method of
distribution is apphed, the Trust will not be overcollatoralized, and that the Settlement Fayment
will therefore be distributed to Class A1 and Class M-1 notes before any distribution is made to
subordineted classee pursuant fo Indenture section 3.03 {&) (1), {Azsured Guaranty Memo. at 3
8.} As this showing is not challenged by any respondent, Assured Guaranty’s position a3 to
distribution should be accopted by the Trustes.

Eemaining Issues

The Trustess seek Instruction as 1o “issues related to [Bxhibit D} Sertloment Trusts in
which aggregate certificate principsl balances of the cutstanding classes are currently less then
the appliceble Allocable Shares.” (Petition, Request for Relief ¥ § fa].) The Trustess have not
identified the Trusts, if any, which have balances less than the Allocable Shares. I such
balances will continue fo exist, after application of the distribution instructions given by this
decision, the Trustess may request further instruction in the event the interested respondents are
ungble {0 roach sgreement on the issoe.

The Trusizes also seek instruction, with respest to the BExhibit E and F Trusts, asio
adiustments “io prevent undervollsteralization of cortificetes” as & result of the write-up
mechanios. (Petition, Request for Relef ¥ § 1B I undercollateralization will peour, afler
apphication of the instructions given by this decision, the Trustess may request further instroction
in the event the interested respondents are unable to reach sgreement on the fssus.

Finally, the court has received a letter {NYSCEF Dioe. No. 819 requesting, on consent of

all interested parties, that parties that have been or are able to resolve issues on which instruction
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i2 sought be permitied o do s, in conmulistion with the Trustess, imiépen»;ient of the court’s
pitimate determination as to how such issoss should be resolved among parties thet continue to
disputs the Issues. The letter also requests thet, upon the uitimate determination of this
procseding, respondents and the Trustees be afforded the opporunity o reduce the final order to
“individualized judgments” for each of the remaining Settlement Trosts, These requests are
granted.

QRIER

Tt is hereby ORDERED that, as to any Settlement Trust in which 2 dispute sxists between
or arpong responcdents &8 to any issue that is the sulvject of this proceeding, the Trusiees are
directed o administer and distribute e Settloment Payment in accordance with the instructions
st forth in thiz decision with respect to the disputed issue(s); and it is further

ORDERELD that, ae to sny Settlement Trust in which all interested respondents ave sble,
after the issuance of this decision and in consuliation with the Trustess, 1o resolve a dispute as fo
anry {ssue that is the subject of this procesding, they may do so independent of the court’s
witimste determingtion as to how such issue should be resolved among parties that continue to
&is:;mt@ the iszue; and ® is further

ORDERED that respondents and the Trogtees shall meet and confer with & view to
developing & written procedure for: 1) filing individuslized consent judgments for any remaining
Settlernent Trusts, which shall (a) identify any issue(s} that are resolved by all interested parties
i consuliation with the Trustees aud (&) apply the instructions set forth in this decision to any
remuining disputed tssus(s). To the extent possible, the written procodurs shall provide for
coordineted submission and consolidation of the judgments, The written procedure shall also

address procedures for seitloment of fodgments in the event the partios are unable to reach

435

45 of 46



["PPLED: NEW YORK COUNTY CLERK 0271372020 03:23 PM INDEX NO. 657387/2017
NYSCEF DOC. NO. 843 RECEIVED NYSCEF: 02/13/2020

agresment a3 {0 the form of the judgments. The procedure shall be subjoct to the approval of the
gowet. If the parties are unable o agroe 1o such a procedurs, iIn whale or in parl, they shall
telephone the court to schedule & conference,

Diated: Mew York, New Yark

______ E3R020 ‘ _
DATE MaRCY 8.
SHEGK DHE: UK | cagE menosEn "\ HORFRAL DISPOSITION
% amawTED E:] EEHIED GRANTED 4 PART [:i GTHER
APPLICATION: w SETTLE GRDER BUBRIT DROER '
CHEK 1 APPROPRIATE: w MCLUDED TRANGFERMEASSIGN | | FIDUKIARY ARPOINTRIENT [:g REFSRENCE
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