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001 

WELLS FARGO BANK, NATIONAL ASSOCIATION, U.S. 
BANK NATIONAL ASSOCIATION, THE BANK OF NEW 
YORK MELLON, Tilli BANK OF NEW YORK :MELLON 
TRUST C01\1PANY, N.A,, WILMINGTON TRUST, 
NATIONAL ASSOCIATION, HSBC BAN'"K USA, }LA., 
DEUTSCHE BANK NATIONAL TRUST COMPANY (oo 
Trustees, Indenti.m~ Tnrntoos, Securities Admmbtrmorii, Peying 
Agents, and/or Calculation Agenw of Cmrun .ResklentfaJ 
Mortgage~ Bru::koo Securltizatkin Tulsm), DECUUON AND ORDER 

For Judicia1 Iru!tructkms tmdfil' CPLR Article 17 oi::1 the 
Administration and Drntribution of a Settlement Payment 

HON. MARCY S. FRIED.MAN: 

The following e--fiied tlos::urnw~. fated hy NYSCEF dommient number (Motfon Oen) rn, JO, 31, 32, 3:3, 44, SO, 
51, 52, 53, 55, 66, 61, 68, 69, 70, 71, 72, 73, 74, 76, 7S, 79, 80, Sl, 82, $3, M, SS, M, S7, S8, 89, 90~ 91, 92, 93, 
94, 95, 96, 91, 98, 99, WO,. H.ll, W2, Hl3, HM, 105, W6, 117, U 8, 120, 121, 122, 123, 124, 115, 126, 128, 129, 
130, 131, 1.32, B3, US, 136, B7, 13$, 139, 140, 141, 144, 147, 148, 149, l.50, 151, 152, 153, 154, 155, 156, 159, 
160, rn1, rn2, 163, 10.s, 166, 167, rns, 169, 111, ms, 177, ns, 179;180, uu, ms, 191,200,201,202,203,204, 
20.S,206,207,208,209,210,211,212,213,226,399,400,413,414,415,4S6,S15,516,S17,SlS,519,S20,521, 
522,S23,S24,525,526,527,528,S29,530,53l,S32,533,534,53S,536,537,53S,539,540,S4!,542,543,544, 
545,S46,547,548,549;550,551,552,SS3,554,S5S,556,557,558,SS9,560,561,562,576,S77,578,579,580, 
51§1, 582, 583, 584, -585, 586, 5S1, 588, .589, 590, 591, 592, 593, 594, 595, 596, 597, 593, 599, 600, 601, 602, 603, 
604, 605, 606, 607, 608, 609, 610, 611, 612, 613, 614, 615, 616; 617, 61§,619, 620, 621, 622, 623, 624, 625, 626, 
627,628,629,630,631,6J2,633,634,635,636,637,63S,639,640,641,644,645,646,647,648,649,650,651, 
652,653,654,655,656,657,6.58,659,660,661,662,663,664,665,666,667,675,687,688,689,690,691,692, 
693,694,695,696,698,699,700,701, 702, 703, 704,705, 706,707, 70$, 109, 717, 713, 719, 120,-121, 722;723, 
724,725, 726, 727, 728, 729,730, 731, 732, 733, 734, 735, 736,737, 73§, 739, 740, 741, 742, 743,744, 745, 746, 
747, 748, 749, 750, 7.51, 752, 753, 754, 155, 156, 151, 758, 759, 7€32, 763, 764, 165, 766, 767, 769, 710, 711, 772, 
792 

JUDICIAL INSTRUCTIONS 

Petitioneris, the Trustees and payment a.dn:dnistrators (the Tnrntees) of more than 250 

commenced this special proceeding, pmsrumt to CPLR Article 77. for judicial instructiom~ 

rega:r&ng the distribution of a $4.5 billion Settlement Payment made by JPMorgan Chase & Co, 
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(JPMorgan) to the Trnmees. In a prior.Article 77 proceeding this cm.u't approved the Trustees~ 

acceptance of a Settlement Agreements dated as of November 15s 2013 and modified as of Jcly 

29~ 2014 (the Scttlement Agreement or SettlemenO~ which covered claims agmmt JPM?rgan 

tY.J'.~:4~m~lHi:m:1~ .. L9.™1,.$..™*-9f.~9~t.on1. 2015 NY Slip Op 32846·{U), 2016 \¥L 9110399 [Sup 

Ct~ N:t Coooty~ Aug, 12, 2016] [JPMorgan I],)1 The Settlement Agreemen~ provided for a 

portion of the $4,5 billion Settlement Payment (the Trust's AHocable Share or the Share) to be 

The Settlement was negotiated by JPMorgan and a group of institutional irrvestors that 

together hold a significant peroentage of the certificates issued by the Trusts (the Institutloru.tl 

Investors). The Institutional Irnrestors, other ce:rtificateholders in the Settlement Trustss and 

Ambac Assurru1ce Corporation (Ambac), me certificate i:rumrer for certain Settlement Tnmtss 

have appeared as respondents in thls proceeding~ seeking to be heard on the methodology to be 

used in distributing the Sctt]em.ent Payment1 

l Although DJS, Bank WM the flmt nooned petitioner in JPMor.gem I and Wel!s Fmgo i$ the fFSt nmned pei::ltioi:i.er in 
the in!ltmltprocoodmg, the tru!itees in the prior imd curri.mt pn:mee&.ng rut! the §a.me, with the exception that Law 
Debenture Trust Compsny ofNl:;'lW York was a petitioner on~y in fue pd~ proceedfilg, 

2 R.espondenm that have appeared in thfa proceedmg include: .American: Genera[ Life I:n!'lim.mce Company, Americrul 
Home Assi.mm.ce Q:impruiy, Lexmgron !rmurance Co~pany, Nntim::m.J. Union Fi.re !n.t1urance Cmnpany of Pitmburgh, 
Pa,, Tue United State.!i Life fusu.rance Company in the City of New York, Tl:u:i Vru'fa.Me AM.uity Life In!iuramie 
Com.pooy (togelhe.r, AIG); AEGON USA Investment Mmmgernent, LLC, Bh.tckR.ock frutmcial MMagement, Inc., 
CMcade Investment, LLC, the Federal Home L<:sm Bank of Atbmta, the Federal Home Uioo Mortg&ge Corpru'ation 
{Freddie Mac), the Federal Nn.tional Mo~age Assodation (Fmm.ie Mae), Go.kl.man Sach:s Asset Mmiagem.ent L,P., 
Voya In.vestment Ma.nagemoot LLC, Invewo Advfaera, Inc., Korn Advfao:ra, L,P,, MetropoHtml Life Irumrnnce 
Cmnpms.y, Pacifk fuvestm.ent Mms.agemoot Compsny LLC, Teach.er$ Insurance mid An:m.dcy Assodation of 
Amruica, the TCW Group, fu.c., Thrlvoot Finoo.acial for Luthenms, We§tem Asset M!'A.m~.gement Com.pimy 
(co11ectivefy, together with AIG, referred to as the Inm:irutional Investors); Nov1.ir V1.mtllre$, LLC (Nover); Tilden 
Park fu:veatment Master Fund LP, Tilden Park MruMlg~ment I 1LC and Tilden Park Capital Mrurngement LP, on 
behalf of themselves ruid their oovfaory clients (together, Tilden Park); BEK Master food LP. (HBK); OHf!l.nt 
Fund, Ltd., FYI Ltd,, filld FFI Fund Ltd, (mgefuer, OHfant); Poetic Holdings VI LLC, Poetic Holdingl'l VU LLC, and 
Prophet Mo.rl.gn.ge Opportunities LP (together, Poetic & Prophet)~ DW Partni.m~ LP (DW); EU!.ngton Mmi.agement 
Group LLC. (Ellington); D.K Shaw Re:fr&:tlo:t1. PortibHos, L.L,C. (D.E, Shaw}; Axonic Capitru LLC (Axcmic); 
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Settlement Payment on which the T:rustees seek judicial instruction, Atlcording to the Tnwtees~ 

Settlement Payment WJ.d the a.mount of the Settlement Payment and the amount that each dims 

principal bal001ces of the affected clmises.n (Petition, S.) 

receive, . , , Certificates cannot receive distributions of principal a.mount in excess of their 

the corresponding amount of such realized loss,~1 ~ 15.) A Trust may receive a monetary 

Strti.tegos Ca.pind Mru:mgement, LLC (Strategos); Ambac ABswmce Co:rporatkm am:i ilie !:kgregated Account of 
Ambac Assuram:e Cm-porn.ti.on (togefui;)r, Amboo); FT SOF IV Holdings, LLC, Fir Tree Ca.pimi Opportunity Master 
Fsmcl, L.P,, and Fir Thee Capital Oppornm.ity Master Fi.md m, L.P, (together, Fir Troe); amd the GMO Oppmtllnfatic 
Irn:xime .FUl:l.d and GMO Global Real R©rum (US!TS) Fund (together, GMO). By stipuiatioo of aH parde11, Assured 
Gm.1.ranty Corp, (Asimred Guarmity), a certificate insurer, ·w~ permitted ro file rut amfol.rn brfof, 

Thb crn.:irt's ~ding decision permitted only rnvestorn wil.h a direct mtm1st in a Settlement Trust (Le., 
cm!flcateholoorn) to l§ppear with respect to the Trmit (M!§.i~r of Wd]~ ~ Bank, MA., 20 l S NY Slip Op 3 i 883 
(U), 20Hl \VL 3743897 [Sup Ct, NY County, Aug, 7, 2018], iff4 aub rn Mitter of Well!! fmt2 Bim.k, N.j\, [v 
tw~.r Vent:l.m:I~. LLC], 173 AD3d 626 [ht Dept 2019],) The decfaion dimllliaed Poetic & Prophet, Nover, BEK, 
and Axoofo !!i! re:!lpondmts with re:!lpect to Settl.ement Trusts m whfoh they do not own cernnca.tes. Cerni.in CDO 
mid NIM tru:mi, in which the dfarnis.isoo re:!lpondents have mi ownerahip interest, ov.'ll certl.ncate1j in Settkmoot 
Trusts, The trustee!! for these tru.sti! have been sub~tituted for the dbmi!iaed reapondoots other fum:s. Axrn::1k:, a.nd have 
advBnced ~eir interests, 
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A threshold issue in this proceeding is whether~ in distributing the Settlement Payment, 

Llts written up---before the Settlement PQ,yment is distributed, Under the Pay First M~thod~ the 

Settlement Payment fa dhitribu.ted before the balances are \Vritren up, A related issue is whether 

the· Settlement Payment may cam1e the Trusts to be 11i:emporarl1y overeoHateralize~r~ where the 

Pay First Method is applied. (Petition~ 28.) Other issues in'distributing the Settlement Payment 

Resolution of these issues 'kill require :interpretation of the Settlement Agreement and the 

Governing Agreements for the Trusts, 4 

s Other di11puted msu.es fil'e dfacussed in fue body o.fthfu deci.sion. The Tmateel\I rumex, !Ill E:<l::dbita D thwu.gh H to 
the Petitioo, H~ of the Tn:@rn ~ffecred by specU:1oolly identified faauea, The p~.rHes' positions on the §ssues ru-e 
briefly sw:ru::nwiwd in chmts mm: .Mve been provided for the cowt's convmience, (Chm1.:8 of Parties' Positiom 
[NYSCEf Do~. Nos. 770~ 173],) The. spec!ffo ~ents of the p§lrtles ~e add.ressisd at lengih in their memorM®. of 
kw. Each appearing party hM fUoo three memoranda--tlae f'ITTt, dated Seyten:iber 14, 2018 (Initial Memo,); the 
si.icood, ®ted Septm.nber 28, WIS (Re!:!poni1e Moo:s.o,); fue third, dated October W, '.Wl'S {Reply Memo.). . 

It is noted th.ID: where all respondenw fuat have appeared in c-0nnectlon with certrun T:rn!!rn have agreed to the 
methodoiogy for diis1:ributkm, they have mbmitred comentjudgrnents applk:abie to those Trusts, which this court 
has approved and which havi.i u.niversaHy prov1ded tbat they wm have no prooedential value. · 

4 The Governing Agi:ooments generally include either a pooling and servk:ing agreemoo.t (PSA) or an mdenture a.nd 
refo.ted sa.fo and servicing agreement (Pet~don V, 2 n !t) 
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Allocable Shares for the Trusts should be Mm.inistered and distributed using the Pay First 

specifies two operations that nmst be performed in co:rmection mth the Settlement Payment: (i) 

the distribution of the Settlement Payment to Certificateholders, and (ii) the writing up of 

certificate principal balances in the amount of the Settlement Payment Wljte~Up. 1~ (Petition 41 

21,) They take the position that the Settlement Agreement does not address the order of 

Settlement Payment Write~Up after dfatribution of the Settlement Payment to Certificateholders 

or merely after the Petitioners receive the Settlement Payment but before distribution to , 

Governing Agreements that clearly specify a particular order of operations~ " , , (they] are 

required and. intend to follow the provisions of the Governing Agreements for such Settlement 

Trusts." ffit ~ 23.) The Trustees state~ however~ that the Governing Agreements for the Trusts 

listed on Exhibit D, which exceed 200s ·~do not clearly specify whether the Petitioners should use 

Respondents~ in contrast~ claim that the order of operations is in fact addressed by the 

Settlement Agreement and/or the Governing Agreemenrn. Notably, respondents do not drum 

tlIBt t.he Settlement Agreement or any Governing Agreement fa ambiguous~ although their 

Settlement Agreement controls all distribution and write-up issues to the extent it purports to do 
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contends that some of the Tilden Pmk Trusts c1ea:r1y require the \Vdte-Up First Method, while 

some plainly require the Pay First Method, ~ at 2.)" HBK argues that the Governing 

Agreements for the HBK Trusts unru:nbiguously require the Pay ,First Method, (HBK Response 

Memo, at 5~ 7-9.) Olifant argues that the Governing Agreements for the Olifant Trusts 

unambiguously require the Write~Up First Method, that the Settlement Agreement is consistent 

with this method or~ at a mininunn~ does not require.Pay Firm, and that the Settlement 

Agreement could not in any event run~nd the Governing Agreements, (Olifant Initial Memo. at 

2~ 9w10; Resps:mge Memo, at 4.) The Instltµti.onal I.nvest~rn contend that s~e Governing 

Agreements rut silent u to the order of operations:/~ that the Settlement Agreement requires the 

Pay First Method~ and that the Settlement Agreement accordingly controls. (Iru:titutional 

Investors Initial Memo, at 2; Response Memo, at 5; GMO Initial Memo, at 4-5 [joining 

Imititutfomtl Investors~ Memo.].}3 

provide for ilie Pay First Method~ and that the prior proceeding therefore bars any objection to 

the Pay First Method under the res judk:am. doctrine, (See Institutional Invel!ltors Initial Memo, 

did not interpret the Settlement Agreement The issue of whether the Settlement Agreement 

5 Given fue extent of the briefillg, thfa dedskm does not purport to summarize evmy argoment made on every imme, 
and does not idimUfy every rn!lpondimt that advoo~!1:1S o:r supports a particular posii:loo on an issue, Even ff not 
discussed, aH argurn.entii:! have boon con1:1idernd. 
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provides for the Pay First or Wrire~Up First Method doe$~ however, require interpretation of that 

Agreement, to which the court ~· 

Section '.t06 (a) oft.he Settlement Agreement provides for each Trust\~ Allocable Share 

of the Settlement Payw.ent to be distributed to investors ·~m. accordance with the distribution 

to principal proceeds available for distribution on the immediately follo'Wing distribution date.~~ 

It is undisputed that sections 3JJ6 (a) and (b) of the Settlement Agreement are relevMt to the 

detenn.in.ation of whether the Settlement Agreement provides for either the Pay Firnt or.\V:rite~Up 

"Ea.ch Trust~s Allocable Share shall be deposited into the related 
Tru.st~s collection or distribution account pursuant to the terms of the 
Governing Agreements, for further distribution to Investors in ~cord.a.nee 
'.vith the distribution provisions of the Governing Agreements (tai.dng into 
account the Expert~a determination under Section 3J}5) as though such 
Allocable Share was a ssubsequent recovery~ relatin.g to principal proceeds 
available for distribution on the immediately folfowmg distribution date 
(provided that if the Governing Agreement for a particular Settlement 
Trust does not include the concept of ~•subsequent recovery.•~ the 
Allocable Share of such Settlement Trust shall be distributed as though it 
was unscheduled principal available for distribution on such immediately 
following distribution date). subject to Section 3,04.~" 

Section J.06 (b) furt!_ler pmvides in full: 

s'After the distribution ofilie Allocable Share to a Settlement Trust 
pursuant to Subsection 3,06(a)~ ilie Accepting Trustee for such Settlement 
Trust -will apply (or if another party is responsible for such function u:nde:r 
the applicable Governing Agreement \vill use reasonable commercial best 
efforts to cause such party to apply) ilie amount of the Allocable Share for 
that Settlement Tnwt in the reverse order of previously allocated losses~ to 
increase the balance of each class of securities (other than MY dass of 
RE1\1IC residual inrerests) to which such losses have been previously 
allocated} but in each ca§e by not more than the ~ount of such losses 
previously allocated to that class of securities purnmmt to the Governing 
Agreements. Investors shall not be entitled to payment in respei:t of , 
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interest on the runount of .such im::reases for any interest i:wc.rual period 
relating to the distribution date on which such increase occurs or any prior 
distribution date, For the avoidance of doubt~ thls Subsectfon 3.06(b) is 
intended only to increase the balooces of the related classes of securities~ 
as provided for herein~ and shall not affect the distribution of the 
Settlement Payment provided for in Subsection '.:L06(a)/} 

will be interpreted mth referenc.e to the whole; and ifpossfole :it will be so interpreted as to give 

Cm;p, v Cedar Bldg, Corp,~ 23 NY2d 621~ 625 [1969] [holding that H[a]H pruts of mi agreement 

construction add or excise terms~ nor dfatort the mem:tlng of those used and thereby make a new 

contract for the parties under the guise of interpreting the \Vri.ting, ~ ~} (Matter of Banos L v RheL. 

M .. Ch;,d.n?~!:'!R.9cfth~.N@w.Y.Qtk..Ci>: . .H9.mt.t\Hfu~J} 25 NY3d 266} 287 [2015]~ quoting Y~rmg:ut. 

I©.4~h .. ~.e:&.: Y~3~ .. MMU~9n&~~Jt)· C9.~~ 1 NY3d 4 70s 475. [2004],) $'Importantly, too, courts 

should sru.m [for] a practical interpretation of the expressiorm of the pries to the end that there 

be a realization of [their] reasonable expectatiooo, m (M:atter of Banos. 25 NY3d at 281' [quoting 

In additions the detennination of whether a contract is mnbigum.m is one of law to be 
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Pittsburgh, Pa,~ 25 NY3d 675; 680 [2015] [internal quotation marks and citations omitted]; 

Applying these precepts~ the court holds that the Settlement Agreement is not ambiguous 

as to the order of operations, As section 3 ,06 (a) expressly defers t6 the distribution provisions 

of the Governing Agreements~ the Goveming Agrre.r:m.mts control where they specify the order 

of operatlo.m;;~ and ~e Settlement Agreement controls only where the Governlng Agreements do 

not specify such order. The court further holds tlmt the only interpretation to which the 

Settlement Agreement is reasonably susceptlbk is that the Settlement Agreement requires 

application of the Pay First Method~ under which the Settlement Payment must be distributed 

prior to the \A!rltillg u.p of the certificate principal balance. Section 3,06 (a) provides not only for 

"further distribution to fo.vestors in accordance with the distribution provisions of the Governing 

Agreements}~ as a ~~subsequent recovery.~? Section 3,06 (b) addresses the wrl.te~up of the balance 

ofprevfously written down clMses of certi:fkares, Section 3,06 (b) thus provides that the Trustee 

wm apply the amount of the Share for the Trust in order 'io increase the balance of each class of 
. . 

securities, , . to whlch D losses have been previously allocated., ... 3 ~ Section 3,06 (b) also 

expressly provides for the write~up to occur ;'after'~ the distribution punm.ant to 3,06 (a} 

Citing the first sentence of section 3,06 (b) that the Trustee will writ~.H1p the balance 

~~[a]fter the distribution of the Allocable Sh.are to a Settlement Trust purm .. umt to Subsection 
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3,06(a)~s~ certain respondents oonrend that the writeMup fa to occur after the deposit of the Share 

into the Trust account, and not after distribution of the Settlement Payment to investors, (Nover 

section 3.06 (a) that the Share shall be deposited into the account ~'for further distribution to 

Investors in acoordance with the distribution pmvisjons of the Governing Agreements, , , . s~ 

Moreover, the last sentence of J,06 (b) fa inconsistent with the contention that the vnite~up is 

intended to occur before the distribution to inv~stors, This sentence unequivocally states that 

·~sub!lectkm 3JJ6(b) is intended mtly to irwrease the [certificate] balances, , , ~and shall not ' 

afft'.ct the distribution of the Settlement Payment provided for in Subsection :t06(a),~~ '\:VriteH1p 

of the bala:n.ces before distribution of the Settlement Payment would materially affect the 

distribution because it would increase the arn:ounts of the Settlement Payment fuat certain classes 

~ entitled to receive and/or a.:ffoct the classes that are entitled to receive a portion of the 

Settlement Payment (See Petition fl 36-37,) 

Having held that the Settlement Agreement governs the order of operatiom~ only if the 

Governing Agreements do .not specify the order of operations~ the court tmm to inte:rp:ret.ation of 

the Governing Agreements. The Institutirn:ml Investors argue t:fu:t the Governing Agreements are 

silent as to fue order of ope.rations, Moat ofuer respondents argue wt the order of operations is 

in fact specified in the Governing Agreements for their Troms~ and that :a:umemus Trusts .require 

application of the \Vrite~Up First Method~ while some provide for the Pay First Meth.ad, As 

distfibutkm provisfom that specify the order of operations, 

Write~Un First Trusts . . ·.·.·.·.·.·.·.·.·.·•·•·•·•·•·•·•·•· .. ·.~--·.·.·.·.·.·.·.·.·.·.·.·.·.· .... ·•·•·•·•·•·•·•·•·•·•·•·.·•·. 
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As to the Write~Up First 1'nmm> the court holds that the distribution pmvisioilll of the 

determination is in tum governed by the definition of Certificate Principal Balance for the Trusts~ 

which provides for the certi:fk:ate balances to be 'Written up before distributkm, (See~ Tilden 

Park Initial Memo. at 11,) 

The Pooling and Servicing Agreement fo:r Bear Steams Asset Ba.eked Securities I Trust 

of the Write-Up First Method,6 11rls PSA contains a distribution provision~ section 5,04 (a)~ 

whkh provides that principal shall be dfatrib"uted ~~[o]n each Distribution Date~~s to the classes in 

the order of priority specified in that sectkm> ~\!.ntil the Certificate Principal Balance [of each 

6 THdoo. Park holds certific!ll.tes fu thh1 Tn.rnt ami maly.ms the provfaio1ui of the Trost' a PSA in m.i:ppmt of its daim 
fuat the provfaim1s require applfoa.tkm of the Wl'ite~Up Fmit Method, Tilden Park claims th!!t the major~ty of iw 
Tm~ are g:overn.ed by PSAs with sllrii1ar provhiifons. (THden Park Inifa1J Memo at 14~ 16, 14 n 7 [klentifyin~ THden 
Park Wdte~Up First Trm.<.tsl) T:rui;ts w!th PSA p.rovisim:i.11 similar to BSABS W05-AQ2 are identifled by 
respondentrs OHfunt (I.niti.al Memo, at l, 4 [filatinl!1 that 1.ill OHfunt Trusts on Exhibit D to ilie Petition are Writ©--Up 
First Trus.ts ]); D £, Shaw (Initial Memo, at 2 [stating dmt rt.vo of itil Trustll are Write-Up First Tnuits for the reasoos 
~forth by Tilden Park]); Poetic & Prophet (Initial Memo, at 2-5 [is:kntifying the Trusts on Ex, B to the Initial 
Memo. fill Write-Up First Trnm.]); Nover (InltfaJ Mmno. at 14-1~ [conttsn.dfug iliat the Write~Up First Method is the 
only appmprla.te method and a.ppHei! ro it~ Trusts on Exhibit D]); EHingron (Initial Memo, lit 21<24 [identifying 

. Ellington Tru!'lt GPMF 2006-ARJ rus a. Write-Up First Trust]); Ambac (Rei!pomie w~emo, lit 2~3 [ldentlfymg GPMF 
2005-AR.5 a.s a Wrlte~Up Fi.mt Trust],) 

1 Section S,04 (la) pmvides: · 
"On e!Mili Diatribution Date, an runmint equa.l ro the lllterest Fum.fa and Principru Funds fur imch 

Distribu.tkm Date !!haU be withdrawn b~ the Trugtee from tlie Distribution Account and digttfouted 
in the foUowing order of priority,'' Subsection (a) (2) ~oes on to provide, with re!'lpect to principal, 
that for eacla Dfatributfon Date, at specified tllrie!! md on gpooified condition.ii, Principal F\mds . 
shaH be distributed !n thit! specmed Princ!p!tl Distribution Amount and in the !!pedfied order of 
priority, to specified clruoses of certifkate!l, whfoh are Hmited to Clrum A ;md Glass M Certiffoates 
Md iiu~M:lruises thereof, "until the Certificate Prmcipa~ Ballmce thereof is reduced to zero,'' 
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of the Certificate Principal Balance must occur before m after the distribution, Section 5.04 (b) 

Subsequent Recoveriel:'i~ the ru.nou.nt of a Realized Loss is reduced} the m:nount of such 

Subsequent R~overies 'Win be applied to increase the Certificate Principal Balance of the Class 

of Certificates with the highest payment priority to which Realized Losses have been allocated 

, , .. _sill Section 5.04 (b) is the V¥ritewup pn:rvision} as it is the provision that directs the increase of 

the Certificate Principal Balm:lce, This section too~ however~ is 1:1i1ent as to whether the \Vrlte-up 

must occur before or after the distribution, 

The order of operations is left to the definition in the PSA of Certificate Principal 

Balance, As stated in this deficitkm~· Certificate Principal Balance is the balance ~~as of any 

Distribution Dates~ of the Initial Certificate Principal Balance; plus~ in the case of specified 

certificates~ ~~any Subsequent Recoveries added to the Certificate Principal Balance of such. 

Certificatef.sJ purm1m:lt to Section 5.04 (b)/} less (i) all amounts distributed '~in reduction of the 

Certificate Principal Balance thereof on previous Distribution Dates , .. and (ii) any Applied 

~Section SJM (h} provides in fuH: 
"In additkm to the foregoing dfatributkms, w1th respect to any Subsequent Recoveries, the 

Mruit.er Servicer 11.hadl deposit such funds mm the Protected Account purm.umt to Section 
4JH(b)(iH), If, after taking mto accmmt mmh Subsequent Recoveriea, the runount of a Realized 
Lo;;;s fa reduced, the amount of such Subsequent Recoveries wm be applied to mcrease the 
Certific1:1.te Prlndpru Balance of the Clruis of Ce:rtifl.cmea with the highest paymoot priority to 
whkh Roolire4 Losses have beoo. &lfocated, but not by more than the amount of Realized Losses 
previously allm:atOO to th.at Clruis of Certificates pursuant to Section ~U)S; provided, however, w 
the extent that no reductions to a Certifk-000 Prim:ipru Bahl.nee of any Class of Certificates 
cl.l.rrently exists as the result of a prior aUocation of a lli.laHzed Loss, such Subsequent Recoveries 
will be ~pUed M Excess Spread. The WJ.cmnt of smy remaining Sub5equ.oot Recoveries wm be 
appUed to increase the Certificate Prindpal Bal.Mee of tile CIMs of Certiffoates with the next 
highest payment priority, up ro the mr.mu.nt of such Realfa~d Lossea previously alklcated ro that 
Clasii of Cmtli'foarea pummmt to Section !1.05, a.mi so on, Hold.em of such Ce:rti:fk:ares wm :rmt be 
entitled w any paymoot in respect of Cm:rent Interest on the amount of such lm.:::reruies for any 
Interest Accrual Period preceding the Diiltribu.tfon Dare on which r:Juch incre!'me QCC!Jl"S. Any such 
mcreas~ shall be appHoo to the Certiffoate Prmdpa.1 BalanC$ of each Certificate of m.i.ch Class in 
twcofdm:1ce with its respective Percentage Interest" 
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definition of Certificate Principal Balance thus provides for deduction of payments ofprindpal 

Distribution Date.~~ Had the drafters intended to include only previous subsequent recoveries in 

the calculation of Certificate Principal Balance and thereby to delay the 'Wfite~up of such 

subsequent :recovmies~ they could have done so~ as they did for other principal distributioIJ.s and 

losses, (Tilden'Park Initial Memo. at 14~16; Olifimt Initial Memo, at 2-6; D,K Shaw Initial. 

Initial Memo< at 14~18; DW/Ellington Initial Memo, at 21M24 [for Ellington Trust only]; Ambac 

The court further holds that the provisions of the BSABS 2005~AQ2 PSA and simUru: 

PSAs are not ream:m.ably susceptible to a contrary interpretation. The Institutional Investors 

assert that the Governing Agreements for th.e Exhibit D Trusts are ~·silenf3 as to~ or do not 

contrast certain ~·JP AL r~ Trusts~ which the Trustees have excluded from Exhibit D, It fa 

9 The BSABS 2005NAQ2 PSA'~ ;:foflnltkm of Certificate P:s:irs.cipcl Bala.nee !ltates in :fuU: 
"Cm:ti&1w Prin.cipfil Ba1ang,: A1> ro any Cmtificate (other thm the Cfass CE Certificate!! cir any 
C1a.ss R Certificate) and a.a ofam.y Dfatributkm Date, the Initial Certificate Principal B1:d!!nce of 
1>uch Certinc.are p1wi, in the case of a CIM!I A Certifkate and Cfa.:ss M Certificate, any Sub!li%juent 
Recoverie!I added w '!he Certificate Prlndpai Balance of !luch Certi.ffoare purm.mut to Sectkm 
5.M(!:l ), lemi the ~mm of (i) aH mnounts distributed with respect to !IU:ch Certificate m reduction of 
the Certifk~:l:e:°Principfil Balance thereofon previoi.m Distribution Dates purmumt to Section :L04, 
imd (H) ruiy AppHoo Re~l~d Loi;;11 Am1Yunm al.focared to such Certificate on prevfous Distral:mtfon 
Datei;;, As ro the Clrui~ CE CertificB.res and ~ of any D!litril:n:i.tkm Dare, an mnmmt equai to ilie 
Um::ertificated Principfil Balance of the Cl.a!m CE Interest." 
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at 11 [emphasis m original]; Sheeren Supp. Aff,~ Ex. 22 [NYSCEF Doc, No, 665] [excerpts from 

PSAs for JPALT Trusts excluded from T.rustees:~ Ex. D],) The Certificate Principal Balarwe 

definition for these Trusts thus does not inch.i.de Subsequent Recoveries to be distributed on the 

current Distribution Date. The I:nstitutiorutl Investors also point out that the Tn..m,tees have 

exi,'.Jluded from Exhibit D ~ain Trusts which. provide for the Write"Up First Method by using a 

defmition of ~~class Principal Amount~ that is materially 8im.ilar to the Certificate Principal 

effect to dfatributionss~ on th.e Distribution Date, (Institutional Investors Reply Memo. at 7; 

Second Supplemental Sheeren Aff,~ Ex. 25 [NYSCEF Doc. No, 741] [excerpts from PSAs for 

of operations as explicitly as the PSAs for th.e JP ALT Trusts or the excluded Write~Up First 

·Trusts, Determination of the timing of the "Write~up for the 1'ru,.~ with PSAs similar to BS.ABS 

2005~AQ2 thus requires analysis of the operative provisions of the PSAs} including the full 

d~fin.itfon of Certificate Principal Balance mid the distribution and wrlte~up provisions, Contrary 

to the Institutforutl I:rrvesrors~ apparent contention~ however, the need for interpretation of these 

provisions does. not .mean that they are silent as to the order of operations, The definition of 

Certlfic:.ate Principal Balance in these FSA~ expre8sly provides that ~ 1anys~ Subsequent Reooveries 

are to be added to the b~ance. The Institutis:mal Investors thus do not persuasively contend th.at 

the definition of Certificate Principal Balance is silent as to s'whfoh subsequent recoveries are 
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used to increase$~ the balance, (Response Memo. at 12 [emphasis in original],) Nor fa the court 

persuaded by the further oontentio:n that the word ·~any~~ does :not include both current and 

Transcript at 5~~i) 

by HBK ru~ne~ that the BSABS 2005~AQ2 ood similar PSAs :require the P.ay First Method. 

distributions,}s ([d, at 1; Response Memo, at 971 L) The :mere sequence of these provisions 

order of operations by stating that the Certificate Principal Bruooce 'Will not be vrritten up unless 

or until~ s•after taking into account such Subsequent Recoveries~ the amount of a Realized Loss is 

reduced, . , , ls Characterizing the reduction of a Realized Loss as a s•condlti.on precedent'~ to the 

vvrite~up, HBK ruiserts~ 'Without support~ that the Trustee mmnot determine ifthls condition 

has been reduced--until after the distribution actually oc.curs, (See HBK Initial Memo, at it) To 

the extent that HBK relies on section :;,05 in support of this contention (§ee HBK Respo.:nse 
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Nor does HBK offer convincing support for its assertion th.at the \Vrite~Up First M~od 

is not provided for by the definition of Certifk:ate Prlricipal Balance or that thfo definition does 

not reflect a material distinction between Subsequent Recoveries, on the one han~ and prior 

distributions of principal and allocation oflosses on the other, As ,discussed above, the deficitio:n 

balance~ 'Without limitation as to when the recoveries are received~ while providing fo:r deduction 

unnecessary to clarify that the d.efml.tion of Certificate Principal Balance refers to Subsequent 

Recoveries from previous distribution dates because Subsequent Recoveries are ~·a component of 

Applied Realized Losses,~' (HBK Response Memo, at 16,) 

Prophet~·Nover~ Ellington) and Ambac demonstrn..te that specified T:ru.sts in which they have 

interests contain provisions substantially similar to the provisions of the BSABS 2005"AQ2 

Trusfiliscussed above~ and. therefore provide for the application of the WriteNUp First Method in 

distributing the Settlement Payment It is noted that although these respondents do not quote 

Two respondents further contend that the Governing Agreements for certain of their 

Exhibit D Trusts provide for application of the Pay First Method in distributing the Settlement 

Payment Tilden Park claims that 24 of the Trusts in which it has an interest are. Pay First Trusts~ 

while D£, Shaw drums that two ofits Trusts are Pay First Trusts, (Tilden Park Initial Memo, at 
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Trusts fall into four groups, (Tilden Park Initial Memo, at 16~18,) The firnt, which includes 

BSABS 2005~SD2, is governed by a PSA in which the defmition of Certificate Principal Bahmce 

limits fue Subsequent Recoveries to be added to the balance (Le., mitten up) to $~any Subsequent 

Recoveries allocated to such Clwss on previous Dis~bution Dates. , , o~~rn It is now undisputetf 

that the Pay First Method should be applied to this Trust (See Chart of Parties s Positions 

[NYSCEF Doc, No, 772 at 4],) The court holds that group l PSAs ~'ith substantially similar 

definitions of Certificate Principal Balance also provide for the Pay First Mefuodo The second 

Exhibit Ds as their Govmning Agreerµents i~disputably provide for the Pay First Method. The 

third groups which includes JP ALT 2006~A5, is governed by a PSA in which the definition of 

Certificate Principal Amorm.t provides for the amount (or balance) to be increased s~by the 

amount of Subsequent Recoveries distributed as principal .. ".~~ 11 Tilden contends, and the court 

lG The definition of Ce:rdficate Principal Eal.a.nee m the F'SA for BSABS 2005NSD2 stares m full: 
"C.ertfilsmm fri!g;iy1d Balf.mce: As to any Certificate (<ii:h~ than any Ch.1.ss BNIO 
Certifici:i.te o:r Reaidwtl Ceriifica.te) and~ of my Distrlbutkm Di1te, the Initial CWiffoate Prindpal 
Balance of such Certifica.te, m!i11&.~!i ~ the sum of (i) al.l. mi.ounm distributed with re!lpect to such 
Certificate in reduction of the CertUfoate F'rindpal. Ra.lance thereof on prevfows Dfatri!:m.tfon Dates 
pw:l'mant to Soction 5,04, ood (H) ill. the case of any Subordimlted Cmt:!ficate, any Applied ReaH.z.ed 
Loss Amol..!l:l.ts alfoca.ted to 1mcl1 Certl.fh:.:ate on previo-ius rnstributfoll Dares, Md increrule!i by (Hi) 
in the ~e of each such Ciass of Subordinated Certificates, any Subsequent Recoverie!l atklcated 
to 1:1uch Clas1:1 on previou13 Distributfon Dateg pursuant to Section :'.U.l4A References herein to the 
Certffl.cate Prfucipal Ea.la.nee of a Class of Cmt:!ffoates ~an mean the Certificate Prlncipad 
Rrua.nces of all Cmt:!ffoates m such Class," 

(emphasis m o:rigin!U,) 

11 The de:fulition of Certiffoare Prin.dpru A:n:u:mnt m the F'SA for JPAL T 2000-AS state§ in fuU: 
"Certificate Principal Amount: With :respect to any Certiffoate, the Certificate Principal Amount Iii:!! 

of the Clo!ling Date as reduced by !ill amm.rn.ta prevfou:sily distributed on that Certificate m respect 
of principal ood the principal. portion. (If mi.y Realized Losses prnviomly allocated to that 
Certificate; provided, however, that the aggrega.te Cert.i:fkate Pr.iJ:mipru A.mount of eacb. cfa£i!l of 
Certl.ftcates to which Realiz~d Lo§ses have been allocated shall be increased, ti!equootiruly in fu1:11 
priority in which Realized Losses have been aHocated, by the amount of. Subsequent Recoverie!l 
distributed as principal ro any related class of Certifk:ates, but not by more than the amount of 
Realized Losses previoulilly aUocated to redm;:e the Certifo::at:e Prindpal Amount of such das~ of 
Cemftcares," 
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holds ilia~ the Pay First Method is imposed by the requirement tlmt the Subsequent Recoveries 

The fourth group involves Trusts with Governing Agrooments which~ according to Tilden 

Park} ~•requil'e a Pay First Method by omitting any explicit mt'lthod for vrriting up certificate 

balances for subsequent recoveries,}' (Tilden Park Initial Memo, at Ht) This group also includes 

of such a Trust; SAMI 2006~AR8, The PSA for this Trust has a definition of Certificate 

Principal Balmice which is substantially similar to that for the BSABS 2005-AQ2 Trust in tlmt it 

distributed principal and Applied Realized Loss Amounts, The heading of section 6.02 fa 

certificate balance, Tilden Park does not persuasively argue toot the Govmring Agree~~mts for 

the Pay First Method. They also cannot be viewed as imposing the Write00Up First Method, 

given their silence as to the Wrire00up mechanics, The court holds~ .in the absence of a controlling 

provision in the Governing Agreements, that the group four Trusts are governed by the 

Settlement Agreement~ which requires application of the Pay Firm Method, 

A further sharply disputed issue is whether the Settlement Payment may create 

overeollaternlimtion if the Pay First Method is applied, The Trustees do not explicitly request 

instruction on this issue~ but highlight the potential for the Pay First Method to cause the trums 
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with an overcollateralization structure (OC Trusts) ~'to appear to be temporarily 

Governing Agreements for the OC Trusts~ ov~llateralization may occur if the Pay First 

Method is applied~ thus requiring distribution of a portion of the Settlement Payment (the 

Overeollateralization Release Amount) through a different waterfall than the waterfall for 

distribution ofprindpat (Tilden Pruk Response Memo, at 13-15; HBK Response Memo, at 3-4~ 

21-25,) The Institutional Investors dispute this: interpretation of the Governing Agreements and 

contend thaf~ under their terms~ distribution of the Settlement Payment v.ii]l not create 

overcollateralization, (Institutional Investors Initial Memo. at 14-18; GMO Initial Memo, at 4-5 

[adopting the argm:nents of the Institutional Investors:],) The Institutional Investors ruso claim 

(Institutionru Investorn Initial Memo. at 18-20,) Other respondents take the position that the Pay 

First Method should not be applied because it would cause the OC Trusts to appear to be 

temporarily overoollaterali~d although they are not~ and would result in distribution of the 

Settlement Payment in an absu:rd o:r commerdruly unreasonable manner. (Nove:r Imdal Memo, 

at 20-22; 01ifant Initial Memo, at 10-1 L) 

aggregate mortgage loi.m balances 0 , , are greater than the initial aggregate certificate principal 

balances of the Class A~ Class M~ and ClMs B certificates,,,,~~ (Petition~[ 250) The excess: of 

aggregate mortgage lmm balances over <'lggregate certificate principal balances is often :referred 
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of as principal an1ount in any given month~~~ (Id. ~ 26,) The distribution of excess cash.flow is 

made under a waterl'rul that.differs from the waterfall for principal distributions ood can have 

significant impacUI on the dfatrlbutiori of the settlement payment~ including distribution of some 

portion of.the settlement payment to junior certificates and~ in so.me OC Trusts~ to a certificate 

According to the Trustees~ "the Pay First Method may ca:use the OC Trusts to appear to 

"[TJhe overoolla.ternlizatkm. amount for a .given dfatrlbu.tion date is ca.k::uJ.ated as 
the excess of the aggregate mortgage loan balances over the pertinent aggregate 
certificate principal balruices, The applicable Governing Agreements provide that 
in determining the oo:nount of the aggregate certificate principal balances for this 
calculations it should be assumed that all principal funds are being applied as 
principal amount to reduce such balances, The Settlement Payi:nent fa treated as 
though it was a subsequent recovery included in principal funds and~ as a result~ 
the ~ggregate ·certificate principal balances are reduced by the amount of the 
Settlement Payment Applying the Pay Firnt Method to the OC Trum would 
!11.ake it appear that the overcoHareralfa:ation amount includes the entire runounf of 
the Settlement Payment:, because the unchanged aggregate mortgage loan 
balances \\rould exceed fue adjusted aggregate certificate principal balances as 
reduced by amount of the Settlement Payment~~ 

(Petition 128.) 

The Trusreeil explanation assumes that if the Pay First Method fa used~ the 

OvercoHateratization Amount--a defined term in the PSAs for the OC Trusts--wm be 

calculated based on the reduction of the aggregate certificate principal balances by the amount of 

the Settlement Payment, but without consideration of the corresponding write~up of such 

balances. Under this scenario~ the difference between the aggregate mortgage loan balam::es and 

the aggregate certificate principal bcl.ances vn.n increase and could potentially reach a threshold 
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Respondents truce differing positio.1.1s on whether the defmition of OvereoHatcralization Amount 

to be taken into account 

It fa undisputed that: the most common variant of fue definition of OvercoHareralization 

The Institutional Investors contend that the definition of Overcollaterruimtion Amount 

the Governing Agreements ~~state that when subsequent recoveries are distributed, certificate 

and liabilities in brua.nce,~~ (Reply Mt'.um, at 8 [emphasis in original],) According to this 

!l The PSA for BSABS 200:~H~D2, a Trust m which both Tilden Park ood the Institutiomd mvesto:rn hold 
cemflcates, sets forth the following definition: 

"QyerooHaternU.z.atioo Am2Ynt: With respect to a Group and any Distribution Dare, the exce,!m, if 
ooy, of (i) the aggregate Stated Prini:.:ipal Bru~ce of the Mortgage Loan.ti of a Group as {;If the lMt 
day of the related Due Period, over (ii) the .t!l.lm of the Certi.:i:1cate P'rindpal B£1iancei:o of the 
Cerufklate!l tif a related Group (afu:r taldng into acoount the paymoot nf prmdpru other th!!!l i:my 
related Ema Principal Dlstril:mtion Amount on iiuch Certificareii!} on such DlsttH:mtUm. Date!' 

Other vru-im:ara of the defln1tkm of Ovm::0Hateralli:irtirn1 Amount are summmfr.ed by fue Im.&titutional Invell!tors 
(Sheere.n Aff., Ex, 14 [NYSCEF Doc, No, 591], and incfode iliat the cakulacion be made "after rnkfng into account 
the dll!tril:m:tions of principal , , .'' or "after givmg effect to di!iitdl:m.tim:i.s <1f the Principal Dfatributlon Amount to be 
made , . , ,'' Respondents do not clainl that other variamtti offue defmitkm have a material effect on the meming of 
Overcollarerwatim:i. Amnunt 
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Tilden Park contends~ in cord.rast~ that the requirement in the de:fi.nition of 

Overcollateraliza.tion Amount that the payment of principal on the certificates must be :raken into 

account means.fuats 0\vithin the calculation of the oven:oUaterruizatio~ amount for.the 

di.stribution date that includes the Settlement Payment dim:ribution> the aggregate certificate 

balance will be decreased by the amount of the Settlement Payment~~ (Tilden Park Response 

mnount - ili.e difference between fue aggregate (unchanged) mortgage fo~ balances and the 

aggregate (lowered) 'Certificate balanoor:S - will be raised and may exceed the:' overcollateralization 

(Tilden Park Response Memo. at 15,) Both Tilden P~k and HBK contend th.at the 

OverooUateralizatim::i. Amount definitkm requires the reduction of aggregate certificate bru.ars.ces 

to account for the payment of principal but does not state that the balances should also take into 

acoount a 'WriteMup, (Tilden Park Response Me.mo, at 16; HBK Resps:mse Memo, at 23,) They 

assert th.at the Institutional Investors~ interpretation of the definition to require accolli.lting for the 

1Nrite-up ·~has no basis in the text's oftli.e definition (Tilden Park Response Memo, at 16) or ~°the 

terms of the[] PSAs,n (HBK Response Memo. at 23,) 

As discussed above3 BSA.BS 2005MSD2 is a :pay Fin~t Trust in which the Institutional 

Investors and Tilden Park claim fill interest Its waterfall provisions for distribution ofinterest 

and principals induding m.ibsequent recoveries~ are set forth in PSA section :t04, Section 5.04 

provides that principal shall be distributed to the classes in the order of priority specified in that 
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class of certificates prior to the distribution of principal to the various classes~ as distribution of 

principal is mtly permi~isible to the extent the remaining Certificate Principal BalMce for the 

pursuant to Section 5.04A~~ (emphasis in original.) The definition by its terms limits ill1Y -write-

were distributed on prior dates, Under the definition~ the Certificate Prindpal Balance wiU not 

be increased by the amount of the Settlement Payment. 

such limiting language, Rather~ this section provides in pertinent pm: 

"{If a Servicer or the Master Servicer receives a Subsequent Recovery in a 
Prepayment Period~ it will· be distributed on the following_ Distribution Dare in 
accordtmce with the priorities described under Section 5.04(a)" Additionallys the 
Certificate Principal Baltmce of each Class of Subordinated Certificates that had 
been reduced by the allocation of a Realized Loss will be increased~ in order of 
oomoritys by the amount of such Subsequent Roooverys but not i:n excess of the 
Unpaid Applied Realized Loss Amount for su9h Class immediately prior to that 
Distribution Date,·~ 

1~ Se~km. :'i.04 (a) prnvide!l: "On each ·Dismbutism Date, rut amount equal to the Interest funds and Prindpru Funds 
with reiipect ro each Group for i:im:m Dl.l!tributfon Date shall be withdraWJ:1. by the Paying Agent ftum. the Distrlbutkm 
AccoW1.t rutd dwtrlbu.red ~ d:iremed m accorM.nce with the Remittance Report for such Di:!:tributi.on Dare, m the 
mrumer set furth in cfa:ases (i), (H), and (H.0 below," Clause (H) goes on w provioo that the Paying Agent shall apply 
the Prn:icipru Distritm:tion Amount at specified times, on specified ctmditions, aml in the 1;pedfied oroor ofpriarlty, 
with respect to specified Groups, containing classes of A, M, and 'B certificateil., "until the Certmcate Prindpal 
Bmce of each such Cloo8 fa reduced to zem,'' The ddlnitkm of .Principal Fi.m.ds fac1m:le8 Su!::lsequ<.mt Recoverieii, 
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Section 5-f)4A thus provides that if a Subsequent Recovery is received, it 'Will be distributed 

Subsequent Recovery, 

·No respondent disputes that~ under the te.nns of the Pay First Trust PSAs~ where a. 

overeoHatera.li.zation focus solely on the :requirement in the definition of Overoollateralizatkm 

Amount tlmt the amount be calculated '~after taldng into account the payment ofprincipal~1

s and 

contend th.at payment of principal is taken into account merely by reducing the certificate 

balance. Their interpretation fails to apply the settled precept that a contract must be read as a 

whole.so as to give :meaning to all of.its te.nns, '(See ;e~_S.~Y~.B~nks 8 NY3d at 324-25.) The 

interpretation ignores or reads out the. write-up provision of the PSAss which requires Subsequent 

Recoveries to be accounted for not Js..mt by payment of the amount of the Subsequent Recoveriess 

but also by wte-up of certifl,cate balances in the corresponding amount · Both accounting 

operations are required to mke place upon distribution of Subsequent Recoveries, The court 

accordingly holds that ~'laking into ac{)mmt payment of prh1dpar or ~~giving effect to the 

distributiomi'~ to be nwdes encompasses both a reduction of the balance in the amolln.t of· 

, principi! to be paid out, and iUl increase of the bal!Ulce in fue amount of the Subsequent 

Recovery to be distributed,14 As Ov~rcollateralization An:munt must be calculated. based on 

~4 ill a prkir Article 77 pmooedmg involving diatributfou of a setdment payment to Pay Fl.mt OC Trusts, this Court 
(Sc~tdla, J,) held that a PSA provh.ifon that provided fur an overcoHmeroJh:atlcn releruie w~ oofo:n::eable, (Matt~ 

·of Bw,k qfNew York Mellon, 56 Mfac 3d 210 [Sup Ct, New Yozk County 2017].) There, the definition of the ten:n 
Prlncipru Dfatribution Amount WRS determinative of wlrnther th.ere would he ml overooUateraHmtfon release, A!> 
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Certificate P.rindpru Balruices that have not o~y been reduced b:t the Settlement Payment but 

In view of this holding~ the court need not and does not rt!ach the contention of 

respom:Wnts~ other tllim Tilden Park ruid HBX~ that a contraey reading would be commercially 

waterfall~ rather than as principal~ when a specified ove:rcollateralization target has been met iliL. 

Trusts~ the overcollateraHzation target has not been met or exceeded for many years a1.1d~ as a 

distributiom.t~~ (kl if 27,) Treatment of the Settlement Payment in a :rn.anner tlmt would cause the 

' 
overeoUare:ralization target to be reached~ with a resulting dhitributio.n of the Payment as excess 

cash.flow rather than as principal~ could result in diversion of dfatributkm.£ to junior 

Tilden Park acknowledges, that tl!im::l fa not 1'!t fasue here, That ded.sfon fa therefore not relevrult to I.he contrad1.12J 
analysis of the different PSA prevision$ ccm.:erning overoollateraH:r.a.tkm that are at fasu.e in thfa proce~Jni, ~ 
Tilden Park Response Memo. at Hi, n 11 [acknowledging that the term analyzed ln Bfillk £f New YQrk Melloo m not 
at is5ue in. thlii pmooeding].) 

1~ Some re~ondents base this cootentkm oo the potential for <M.m:::oHawral:!.zation to re1mlt in dfat.dbution to junior 
certificarehold!)!s. (Nover faitial Memc. at20N22; OHfimtinitial Memo. at 11; OHmnt.Re!lpm:u~e Memo, at 16Nl'i-) 
The Ii::wtitutfonru InveBtor!i elm that beca.u~ the OC Tmats have w!'ltaini:id mrui!:live lmmefl, their initial 
oven:oUa.te:niHntkm has been "m1bstootiaUy or i:;:ompletdy eilum$tl!:d" (Initial Memo, at 14); thru: the Settlement 
Payment wm net "come close i:o reimbursing the trnstsi for !he full w:nrn.mt oftbelr prior md future losses" (ill. at 
19); and that overcoll.ateraHZB.tion wouad me:refure be a co:mmerdall.y unreascmi.bie fl.ctlcm. (Reply Memo. ill: 8; ~ 
film OHfunt Initial Memo, ru: 1 L) 
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cs:.mrt (Petition~ Request for Rdief15 [bJ,) The Trustees note that the method to be used in 

~nting up the balances will have an impact on the dasses of certificates that are -written up and 

the order in which th.e v..Tite-up is applied to the various classes for the Trusts listed in Exhibit f, 

ffih 1f: 41-52.) In particular~ the Trustees point out that whlle the Settlement Agreement provides 

for the writeH1p in the reverse orde:r of previously allocated losses~ some of the Governing 

Agreements fo:r the Exhibit F Trusts provide for the -.¥rite-up to be applied by ·~ayment 

priority/~ which may differ from the reverse Qrder of previously allocated losses. ~ '?, 50,)16 fo 

addition~ according to the Trustees, the Governing Agreements for some of the Exhibit F Trusts 

The Institutional Investors, among other respondents~ contend that the Governing 

further contend that the Settlement Agreement write-up prnvision governs only where the 

Governing Agreements are silent (Institutional Invesro:rs Initial Memo, at 23-24; GMO Initial 

rn For ~xam.p1e, according to the Trnstoo!I, for !lame Tm!lta the losses may be allocated :!lequentlally, whBe the 
Governing Agreemoot!! may reqllire ~ubsequent reoovery wrihMtpli to be applied on a pro ram b:imis run.oog clMS¢!l 
of Cl.ass A certificates; (Petition 1 5(L) 
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Memo, at 3-4~ Nover Icitiru Memo. at 2,) Tilden Park~ among other respondents~ argues that the 

Settlement Agreement wriUH.lp provision controls where it conflicts with the Governing 

Agreements,· (Tilden Pru-k Initial Memo. at 2~ 5~10; D.R Shaw Initial Memo, at 1 Doming in 

Tilden Park~s Memo,]; Str.ategos Initial Memo, at 2 Doming m Tilden Park's Memo,]; 

DW!Ellington Initial Memo, at 4,) 

In support of their claim that the Settlement Agreement write~up provision controls~ the 

latter respondents contend fuat any challenge to this provision is barred by the doctrine of res 

They M§ert that interested parties had a :full and fair opportmrity to object to the terms of the 

Settlement Agroomen4 and fuat the court overruled 001 objection that section 3.06 

(a)s the provision dire:cting distribution of the Settlement Payment as if it were a subsequent 

as no objection.was raised to section 3,06 (b)s the Settlement Agreement write~up provision~ the 

assertion here that the s'ectfon is ~enforceable is barred by res jud.icata, (&& Tilden Park Initial 

Memo, at 4~ 7,) They reason that the section is therefore enforceable even if it conflicts with the 

Governing Agreements, (Tilden Park Reply Memo, at 1,) 

The court holds that the res judirata doctrine fa :not determinative of whether the 

section 3.06 (a) was without merit and that the Trustees exercised fue:ir discretion reasonably and. 

in good faith in approving the Settlement Agreement (2016 WL 9110399~ at* 16,)17 \Vhlle 

n Jn ovemdfug the objection to section '.U.l6 (a), the decision reasoned tlmt the Trustees' reading of the PSA!l 
"supports their oonrentio:n that treatment of the !lci.tlemen.t payment as a Su.bs,eqm::nt kovery compo:ill! with the 
PSAs and with certi:fkateholde:ra' expectations," (2015 Wl, 9110399, at'* 14.) 
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the decision did not interpret the Settlement Agreement (See Tilden Park Reply Memo. at 1 

Here~ it is m.i.disputed that some Govemin.g Agreements contain write-up provisions t.h;it 

differ from the Settlement Agreement write-up provision, Interpretation of the Settlement 

Agreement is therefore required to determine whether the 'Wl'ite~up provision ofili.e Settk~ment 

Agreement For the reruionli discussed below, the court holds that section 3JJ6 (b) does not apply 

in the crule of such conflict but:, rather~ is a 1"gap filler/~ which applies only where the Governing 

By its temrn, the Settlement Agreement does not supersede or override the Governing 

Agreements, Section 7,05 of the Settlement Agreement unequivocally provides: ~'The Parties 

agree that this Settlement Agreement re:tlecm a compromise of disputed drums and is not 

Governing Agreement~~ This provision would be rendered. meaningless by a holding that the 

Settlement Agreement (See~ Institutional Investors Initial Memo, at 24 [relying on section 

7.05]; Never Initial Memo. at 4~5; OHfont Initial Memo< at 3,) l!i 

!§ Tilden Park ooknow~etlgeis that the Settlement Aueerrumt wrinHtp prnvi.10km differs from the write~t!P provlsklns 
of certain. Governing Agreements, but contends that the p:rovhifons do not conflk:t beca:mie the Governing . 
Agreement pn:.ivi!lforrn do not apply by their terms, fu particulw:, THdoo Park argues that the Governing Agreement 
wrire~up provis:iom "apply only to Subsequent Reooveries that are received by fue ~!ilm' Sruv~cer and reduce the 
Realized Los!! for a i!-pedfic loon." (Tilden Park Initial Memo. at 20 [erupha.sfa omitted],) It fa cmrect that the 
Settlement Payment is not like a typical isufaequent recovery to the extent that it ii not a recovery of an amount "in 
respect of a Liquidated Loan aftm' a Realized Lo:s:s hrui been allocated with respect thereto. , . , " ~ BSABS 2005~ 

28 

28 of 46 

[* 28]



[FILED: NEW YORK COUNTY CLERK 02/13/2020 03 23 PM] 
NYSCEF DOC. NO. 843 

INDEX NO; 657387/2017 

RECEIVED NYSCEF: 02/13/2020 

Sf~? }'SS.A~.~ ])~~fh1it~0t~ ~~f S\~h~~~q~~~11t R.~t~ov·~tJ\) }f~~~-~n_.~~~r~ ·r~hi~~-::. }~\~tk~s. t~~1~ten}k3~1 ~gr~or~~ ~:h~~t th~ S~td~n1~~1t 
i\g~~~rr~~~1t p~1J~~·fr~~~ th~~t th~ s~~~~h:~n1~~nt F~yt~~~nt i~ t~ ht~ tr~~~~~~d %~:i ~I' ~t ~~~~3'~ ~~ ~\~h~:t~q~~~t~t t~~~~:n·~{~f.Y .. 

29 of 46 

[* 29]



[FILED: NEW YORK COUNTY CLERK 02/13/2020 03:23 P~ 
NYSCEF DOC. NO. 843 

INDEX NO. 657387/2017 

RECEIVED NYSCEF: 02/13/2020 

forward,~~ (Tilden Park fuitial Memo, at 9 n 5,) While the settlement is unqueatio!.W.bly rui 

exceptio:mtl event that differs from ordinary course d.istributkms and was unanticipated by the 

Governing Agreements, the Settlement Agrooment expressly elects to apply the existing· 

dfatrfbution provisions in the Governing Agreements for distribution of the Settlement Payment 

agreement that was iru:;onsistent with the Governing Agreements~ the Settlement Agreement here 

does not contain a term which p~ovides that 1t is to be foHmveci in the event of a conflict \Vi.th the 

Governing Agreements. Nor does it other\Vise evidence an. intent to vary the terms of the 

·Governing Agreements regarding the order of operations or the write~up method, 19 

Finally~ this holding that section 3,06 (b) will not control the 'Write~up in the event of a 

oonflict \.\ii.th a Governing Agreement fa in fact consiment with the terms of section 3J}6 (h), The 

di!:'!tribution of the Settlement Payment provided for in Subsection 3J}6(a)/~ As the Trustees 

explain, if section 3 ,06 (b) superseded the write~up instru.ctlons in the Write~Up First Trust 

Governing Agreements.~ it could affect the classes entitled to the' distribution of the Settlement 

Although the Settlement Agreement wcit1.M1p provision -will not apply if it is in conflict 

1>' Givt::n 1:ha.t the Settfoment Agnsement was drafred tn !mpfoment mi. exceptkmal dfotributkm, it i!l unfort1.mate that 
fue Agi:eement dad i:i.ot provide more expHdt im1truotio~ for the dfatributkm ood \Wit~:HJ.p, It is to he h~d that, in 
the evt::nt of future .t1ettfomen.ra, the Trustees and investors involved m the negotla.tion offue ootllement will 
endeavor, to the extent possible, ro a.void the need for mterpretatlon of im :rm:rny is1:1u:es a.ffectb:s.g the difflfil'ent i::fasse!i 
of investors. 
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Agreements for a number of such Trusts lack a write~up provision due to an apparent drafting 

error. For those Trustss and any others that lack a write~up provision~ the \\'fit{'Hlp win be 

applied pursw.mt to Settlement Agreement section 3,06 (b), 

Write~Un Elf1Jibi1itv of Senior Certificates --------------..... ----... .,.:.;-----------....,,,...-----------""."" .. _______________________________________________________ _ 

The Trustees note a ~er conflict between the Settlemeut Agreement write .. up 

provision and the Governing Agreements for the Exhibit E Trusts with respect to the eligibility 

provision controls and directs th.at all certificates in the· Exhibit E Trusts are eligible to be 'Written 

up. (Tilden Park Initial Memo, at 19~20; DW!Ellington Initial Memo, at 6~7,) The Institutio:mtl 

Investors~ among others~ contend that the·Goveming Agreements control and permit the '!Ante-up 

of senior certificates in these Trusts, (fustitutional Investors Initial Memo, at 21-23 ;_ Response 

W.) 

The above holding that the wnte~up provisions of the Governing Agreeme.tlw control in 

the event of a conflict with the Settlement Agreement \.Vrlte-up provision is applicable to the 

issue of whether senior certificates are eligible for write~up, Section 3J}6 (b) of the Settlement 

31 

31 of 46 

[* 31]



[FILED: NEW YORK COUNTY CLERK 02/13/2020 03:23 P~ 
NYSCEF DOC. NO. 843 

INDEX NO. 657387/2017 

RECEIVED NYSCEF: 02/13/2020 

the PSA for BSARM 2005-11 ~ which contains a provisio~ sectio11 6.02 (h)~ that directs the v=.'litew 
. . 

up of subordinate certificates, (Petition ii 45; BSAR<\A: 2005-11 PSA [1'TYSCE.F Doc, No, 700],) 

resolving the issues for whlchjudidal instn.wtfon had been sought concerning the adffiinistration 

and distribution of the Settlement Payment to BSARM 2005-11 and m.:smerous other Trusts, The 

consent judgment~ like the other consent judgm.ents among investors that have resolved their 

disputes in this proceeding, expressly provides that it shall have no precedentiru effect on ariy 

rem.a.icing disputes, "\Vhlle BS.ARM 2005w11 is no longer at issue~ the parties~ arguments as to 

that Trust are equally applicable to BA.LTA.2006-3s a Trust in which Nover holds an interest 

(See NYSCEF Doc, No, '602 [list ofNover Settlement Trusts],) 

The PSA for BALTA 2006-3 (NYSCEF Doc, No, 639) contains .a provision~ similar to 

· BSARM 2005-11 PSA section 6.02 (h)s whlch directs the lk1:iteH1p of specified classes: of 

subordinate certificates, Section 6,04 (h) of the BALTA 2006-3 FSA provides in pertfnent part: 

~-, , , If~ a.ft.er Wking into account such Subsequent Reooveries~ the mnm.mt of a 
Realized Loss is reduced~ the amount of such Subsequent Recoveries will be 
applied to increase the Certificate Principal Balance of the related Class of Group 
U Subordinate Certificates or Group HI Subordinate Certificates with the highest 
payment priority to which Realized Losses have bee.n allocated~ but not by more 
than the a.mm.mt of Rooliwd Losses previously allocated to that Class of Gmup II 
Subordinate Certificates o:r Group HI Subordinate Certificates~ as applicable~ 
pursuant to Section 6.04, The amount of any rem.sining Subsequent Recoveries 
'Will be applied to sequentially increase the Certificate Principal Balance of the 
Group II Subordinate Certifii::ates or Group III Subordinate Certificates~ as 
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applicable~ begincing with the .related Class of Subo11Hnate. Certificates with the 
next highest payment priority~ up to the w:nount of such Realized Losses 
p:revimwly allocated to such Class or Clasl§es of Certificates pursW'l.nt to this 
Section 6.04,~~211 

subordinate certificates to the extent of previously allocated Realized Losses, 

particular!% they contend that the definition of Reali.zed Losses pmvides for the allocation of 

realized losses to senior classes of certificates (see Sheeren Aff. Ex. 19 [NYSCEF Doc, 596] 

[smmnarizing ilie Definitions of Realized Loss in PSAs for Disputed Exhibit E Trusts]), and that 

the defmitio:n not omy does not limit the dasses of certificates eligible for subsequent recovery 

21-22; Ambac Response Memo, at 4~5.) 

Contrary to this contention, while the Realized Loss defmition provides for the rulocation 

MGreovers respondents do not point to IDIY provision in the BALTA 2006<3 PSA or similar PSAs 

20 The BSA.RM 2005-11 \lilrlte-up pmvfakm, section 6.02 (11) shnilarly p:n:rvide!<! in pertinent pa.rt: 
", , . If, after taking into account imch Subsequent Recoveri~, the a:mmmt af a ReaUmd Lomi i& 
reduced, the amount of such. Subsequent Recoverietl wm be applied to mcreru>e the Current 
Principal Amount of the C1asa of Subordinate Certifkates with the highest payment priority to 
which ReaHred Losses have ~n allocated, but not by rnore than the amooot of Realized Losties 
previomdy allocated to that Orum of Subordinate Certificates pmsmmt to th.fa i%ctk1:0. 6,02, The 
a:i:tHYrui.t of any remaining Sub§equent Recoveries wm be applied to t1eque:ntiaHy mcreruie the 
Current Principal Amoi.mt of the Subordinate Certificates, beginnmg with the CW!s of Subardmate 
Certificate~ with the next highest payment priority, up to the amowi.t of such Reaifa:ed Lost1ea 
previou&ly allocated to sud.< Cla~& of Certificates pilltlmmt w fuit1 Section 6.02," 

(NYSCEF Doc. No, 700,) 

33 

33 of 46 

[* 33]



[FILED: NEW YORK COUNTY CLERK 02/13/2020 03:23 P~ 
NYSCEF DOC. NO. 843 

which expressly limits the wrire~up to specified subordinate certificates, 

INDEX NO. 657387/2017 

RECEIVED NYSCEF: 02/13/2020 

In so holding, the court finds that the I:ruititutio.rutl Investors have not shown that 

application of Governing Agreem.ent provisions such M section 6J)4 (h) to preclude the "WritiiM.!p 

23 ,) Although the Govenring Agreements for ilie Trustis generally provide for structures in 

Institutional Investors fail to show that it is absurd for a Governing Agreement to give priority in 

limited respects~ such as allocation ofwrlre~ups~ to junior dasses, DW/Ellington ruso falls to 

show that Governing Agreement WTite~up provisiomi limiting ~Tite~u.ps to subordinafo classes 

reflect a ·~scriverier~ s error,~~ (DW IEHington Initial Memo, at 16~ 17.) Its suggestion that such 

certificates is b~ed on speculation. (Soo DW!EUington Response Memo. at 9,) 

The court :further holds that not aU of the Governing Agreements for Exhibit E Trusts 

provide for subseque.nt recovery wrire"ups only of subordinate certificates. DW/E1Hngton makes 

provisions that do not limit subsequent recovery 'Write-ups to subordinate certifiootes and 

expressly provide for "Write~up of senior certificates~ at least in limited circumstanceso In fact, the 

BALTA 2006<3 PSAis such a Governing Agreement \Vhile section 6.04 (h) limits the 'WfiUH.i.p 

to subo:rdhmte certificates in Groups II fµld III~ section 6JB (b) provides for the vvrite-up of 

senior certificates· in Group L Section 6,03 (b) thus provides in pertinent pmt: 

~~. , , u: after talcing into accorint such Subsequent Recoveries} the run.aunt of a 
Realized Loss fa reduced} the a.mount of such Subsequent Recoveries will be 
applied to increase the Certificate Prindpal Balance of the Class of Group I 
Subordinate Certificates with the highest payment priority to which Applied 
Realized Loss Amounts have been allocated~ but not by more than the amount of 
Applied Realized Loss Amounts previously allocated to that Class of Group I 
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Subordinate Certificates, The runount of any remaining Subsequent Recoveries 
will be applied to sequentially increase the Certificate Principal Balance of the 
Group I CertH:1cates~ beginning with the Clruis of Group I Certificates 
with the next highest payment priority} up to the am.m.mt of such Applied Realized 
Loss Am:ounts previously allocated to such ·clMs or Classes of Group I 
Ce.rtificares, NQt,wifu~!m¥iing; the forgoing [sic]~ @lY S:sJ~-~~11WgtR~_ggy~rj~~ will 
be ~UQ~~~9: to the Group I Senior J;,~~#t~§ to the extent of any Applied 
R~U~~.4 Loss Am9JJ~·i:t~.before being amelfod to the Group I SµQ.gr~U~t~ 
C.~rnfi£:.~~§, , , , Anx such ill~~~~§ shall be amlied to the Q~ti~~~ Princig& 
:6.@JMQ.~ of each Group I Ci;imfi~~g Qf~µgJJ Class in accordance with its 
respective Fractional Undivided Interest)~ 

which expressly provide for the subseq'lient recovery \v.rite-up of specified subordinate certificate 

balances, mu.st be applied to permit "vrite-up only of those subordinate certificates pursmwt to 

the terms oftb.e provisions, 

The Governing Agreements for sm:ne S.cltlement Trusts~ the Exhibit G Trusts, contain a 

and states in fuU: 

~~I.n addition~ notwithstanding the foregoing~ on any Distribution Date after 
the Distribution Date on whfoh the Certificate Principal. Balmice of a Cloos of 
Class A Crificates or Class M Certificates has been reduced to zero$ that 
Class of Certificates wm be retired and 'Will :no longer be entitled to 
dfai.ributionss including distributions in respect of Prepayment Interest 
Shortfalls or Basis Risk Shortfall Carry Forward Amounts/~ 

21 N over ~10erts in iUi, Prelimfoary SW.teynent that "reganfo1g those Settlement Tnmts with Govm:n.l.ng Agreementil 
that specify which certmc~reis are eligible to be written up (the Exhibit E Settlement Trutrts). the Court should direct 
Petitlooern to write up only the eHgib!e, subord!n.are o::erti.fkares!' (Nover Initial Memo. at 2,) Despite this brood 
bmguage, Nover ®es not ~dviID.ce the bfonkctpo:sition that the Governing Agreements for aH of the Exhibit E Trnsts 
permit only aubordirutte certific6.tes ro be written up, Rather, Nover aclrn.owforlges that the G:ov{lffifo.g Agreement11 
treat wrlUMlpli of liubaequent recoveries differently in dlffe:rnnt gn:mp!l or clrumea of <.lertifk~teJS, .wd contem.is 'timt 
"[ w ]hen a Gmrerning Agreement expreaaes that o:oJy certain d~sses of certifk:ates should be V\l'fitten up, the Court 
shouJd give meIDting IDld effect to ilie omission of al.her dwm::a,. ,"and dlroot the write-up only of the cl!'mses as to 
wh.kh the Governing Agreement expremdy p.mvideli for mite-up. (Id,. at 8,) As heM ~ve, the court a.grees. 
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The Trustees seek an instruction as to whether and how ro apply the Retired C1ass 

provision~ includJng whether or not to apply ihe provision 1) ·~ prevent distribution of the 

applicabk Afkscable Shares to any applicable dasses of certificates with aggregate cerdfkate 

Settlement Payment Write~Up from being applied to any such classes of c.erti:ficates,~' (Petition~ 

Request for Relief 1[ 5 [ c],) 

kisses or because the initial certificate principal balance has been paid in fulL (Petition~[ 55,) 

The Trustees further note that the provision does not appear to expressly preclude zero balance 

classes from being \\Titten up in connection \vlth subsequent recoveries, M,. 57.) As explained 

by the Trustees, the significance of whether zero balance classes may be vvritten up is that~ if 

Settlement Payment (if the Write~Up First Method is used) or, at the very least~ future principal 

and interest distributions (if the Pay First Method is used or the WrirewUp First Method fa used 

but other cfo.m~es of certificates receive the Settlement Payment),~~ (Id.) 

21 This provision fa substantially $lmilar to the pmvhokm quoted by the Trustees in seekmg the .imiiruction, 
That prov!:!!km, which appears at the end of :!leooors. 6,04 (a), the dfambutim1 section of the BSABS 2006~ 
AC4 PSA, stare:!! m full: . 

"In admtio:t1, notwith:!!tMdmg the foregoing. on any Dl:stributkm Date after the 
Dl:stributkm Da.re an whk\h the Cernfl.cate Prmcipru Balam:e of a ClMs of Class A, Class .B or 
ClM:!! M Certiftcare:!! has been reduced ro ~. that ClMs of Certificates win be ~_mm wm llQ 
longer be @titled to dj_~_mti~~!~~9.~< mdudlng dimJbutlom.i ill respect of Prepayment Interest 
Shortmlfl or Basis .Risk Shortfu.11 Carry Frnwarn Arnom:s.U,'' 

(Trueitees' em.phfiliis,) The BSAB§ 2006~AC4 Tram was also the subject of the Mm'cla 23, 2013 ju.dgm.ent conilented 
to by In:sHMkmal Inve!.!torn, EH:irsgton, ood Am, 
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provision controls to require certificates with zero balances to be Virlttm up. Alternatively~ it 

or distributions after such wrlte~ups. (Tilden Park Initial Memo, at 22~24; DW/Ellington Initial 

Memo, at 17~21 [aase~ng~ on behalf ofDW only$ that zero balance certificates should be Vfritten 

up],) Nover does not agree that the Settlement Agreement applies but~ like Tilden Park and 

DW!EUington~ contends that the Governing Agreements do not preclude write-ups ofzem 

bafance certificates or post-write~up distributions, (Nover Initial Memo, at l O~ 14; Olifimt foiticl 
. . 

Memo. at 15,) The Institutional Investors contend that the Settlement Agreement fa silent as to 

the treatment of Retired Cla.ssess and that the Retired Class.provisions of the Governing 

Agreements should be enforced with one exception, They appear to assume that the Retired 

position that Mba.sed on a stru.ciurnl limitation in the trusts , , , if the Settlement Payment exceeds 

the realized losses of the then-outstanding certificates~ the Trustees may be required to wrire~up a 

Investors Initial Me.mo, at .25~ 25 n 5lt) Poetic & Prophet and HBK contend that the Retired 

Class and other provisions o:fthe Governing Agreements categorically prohibit any future . 

& Prophet!HBK Joint Initlru Memo. [in its entirety addressing retired dass issue]; Joint 

Response Memo, [same],) 
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'therefore autlu:irlzes me write~up of zero balance classes. For the rnaso:ns stated atMJVe~ the court 

holds that the Settlement Agreement \vrite~up provision controls regarding the write-up of zero 

subsequent reooveries, 

The oourt further holds that the Retired Class provisions of the Governing Agreements 

for the Exhibit G Trusts expressly prohibit distributions to zero balance classes but do not 

the write~up provisions do not limit the classes that may be written up on account of subsequent 

·~, , , If~ airer taking into account in.l.ch Subsequent Recoveries, the amount of a 
Realized Loss is red1med, the amount of such Subse,q_'illillt Recoveries will be 
applied to increase the Certificate Principal Balance of the Class of Certificates 
with the highest payment priority to whlch Realized Losses have been allocated} 
but not by more than the amount of Realized Losses previously allocated to that 
Class of Certificates pursuant to Section :LOS; provided~ however, to the extent 
that no reductkm.s tc a Certificate Principal Balance of any Class of Certificates 
currently exists M a. result of a prio:r allocation of a Realized Loss} such 
Subsequent Recoveries will be applied as Excess Spread; The amount of any 
remaining Subsequent Recoveries \Vill be applied to increase the Certificate 
Principal Balance of the Class of Certificates with the next highest payment 
priority~ u:p to the amount of such Realized Losses previously allocated to that 
Class ofCerti:fo::ates pursuant to Section 5,05~ and so on.~~ 

The court accordingly holds that zero balance ce.rtificates: in the Exhibit G Tru.Bts may be 

written up in the amounts authorized by the Governing Agreements for the Trusts. If the Wri~0 

Up First Method fa required by the Governing Agreement~ the zero balance certificates will be 
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entitled to receive the Settlement Payment to the extent of the amounts authorized by the 

Governing Agreement.so If the Pay Firm Method is required~ or if the Write-Up First Method fa 

required but other cla.sges of certificates receive the Settlement Payment~ the zero bruw::l.ce 

certificates :may be entitled to receive future principal and .interest ilistributions, (Se~ Petition ~ 

In so holding~ the court notes that the Settlement Agreement compensates inveITT:ors for 

losses in connection with fue mox:tgage loa.nss as it settles aH drums regarding the sale of 

representations and warranties and for foil me to notify the Trustees of such breaches" 

(S©ttleunent Agreement§ 3Jl2.} The VJ:rite-up provfaiom of the Trusts are consistent 'f..ith the 

:r:m:rpose of the Settlement Agreements as they permit \Vcite-ups oft.he zero balance certificates to 

the extent of prevkn1sly allocated realized losses, 

As further explruned by the Trustees~ some of the Governing Agreements for the Exhibit 

G Trusts that contain a Retired Class provision moo contain a ~'Class A Redirection Provision, .. 

have otherwfae been distributed to Class A certificates in one loan group~ but for being ~no 

longer outstanding/ to be distributed to the Class A c~rtificates in a different loan group/~ 

provision, ad. 15 [c].) The Imtitutio:rutl Investors, AfG~ and Tilden Park are the oruy 

res1xmdent8 with an inte:rnst in the application of the Class A Redirection Provision, and agree 

holds that the Reilirncti.on provision should be enforced, 
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The Trustees seek tm instruction with respect to the Exhibit H Trusts as to whether to 

(Petition 15 [dJ) No respondent argues th.at the Shares should be treated other thmas principaL 

Ambac iS"the certificate insurer for the Class I-A-2 and II-A-2 certificates in GPMF 

(the 2005 Trust), (Ambac Initial Memo, at 2.) 

Subsequent Recoveries that equals the component of its Reim1:n1rsement Amounts representing 

Allocable Shares for the related loan groups~ it. is entitled to receive the entire Allocable Shares 

As to the 2005 Trust~ Ambac does not claim that the Governing Agreement gives it 

priority rights to Subsequent Recoveries. Rather~ it seeks reimbursement of runou..nts pa.id to 

insured. certificateholdern based on its subrogation rights, tmd contends that all classes of 

certificates~ not only subordinate certificates, are eligible for 'Write~up. (Ambac Initial Memo, at 

7~9; Response Memo. at 4-5,) 
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Investors assert that instructions should not be given to the Trustees regarding Arn.bac~s 

Investors Response Memo, at 18-19,) The Institutional Investors and Nover have~ however~ both 

judicial eoonomy will .best be served by considering the issues mised by Ambac. 

As to the merits~ the Institutional Investors contend that the principal distribution 

waterfall of th.e Governing Agreements for the ,2006 Trusts .requires distribution of Sub1:1equent 

mm, The Institutional Investors further contend that Ambac is not entitled to payment before the 
~ 

Al certificates :receive their pm rata share~ although it fa entitled to payment of the pm mm share 

of the A2 certificates to rehnburse it for claim payments made to those certificates, (Institutional 

Investors Response Memo. at 19-22; see Nover Reply Memo, at 10 [stating that Ambac is not 

entit_led to the full Allocable shares. for insured loan gmu.ps in the 2006 Trusts~ and that Nover 

adopts the Institutional Investors~ position],) 

I:n claiming that it fa entitled to reimbursement for the insurance payments made to the 

A2 certificates~ Ambac contends tlmt sections 6JJ2 (b) and (c) of the Govemmg Agreements for 

the 2006 Trusts provide that Subsequent Recoveries will ~'first~~ be paid to the Certificate Insurer 

for unrdmbursed claims payments, Section 6,02 (b) of the PSA for GPMF 2006»AR2 pn::rvideg in 

pertinent part: 

~~, , , [l]n the event that the Servicer receives any Subsequent Recoveries~ the 
Servicer shall deposit such funds in.to the Custodial Acoount , , , Subsequent 
Recovers [sic] ">-Vifi firnt [be] used to pay any runounts owed to die Certificate 
I:a.surer as set for [sic] in Section 6.02 (c),~s 
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•ssubsequent Recoveries will be alkscat.00 first to the Certificate I.fl.Surer for 
payment on any Reimbursement Amounts for such Distribution Date in respect of 
any Deficiency A.mount , < , but only to the extent of the portion of Subsequent 
Recoveries that were paid by the Certificate Insurer for Realized Losses that were 
allocated to Claws I~A-2 Certificates o:r Class IIwA~2 Certifica:tes~ as applicable,~~ 

As the Institutiomtl fuvestorn correctly argue~ the principal dfatributfon provision of the 

PSA3 section 6.0~~ is also relevant This section provides that principal wiH be distributed firnt to 

the Class I~A and Class H-A Certificates~ on a pro rata basis until the Current Prin.cipal Atnount 

states in pertinent part that principal wiH be paid to the •sclass A~ Claws M and Class B 

~«A) Fo~ t;ach Distribution Dare (i) prior to the Stepdown Date or (H) on which a 
Trigger Event is in effeci3 from the Principal Funds and the Ex.tra Principal 
Dimibution Amount for such Distribution Date: 

1. (a) An ru:rmunt equal to the Group I Principal Distribution Amount VefiH be 
distributed ilm.t to each class of Class I»A Certiffoa.tes on a pm ram basis until the 
Current Principal Atnoun.t of each ~uch Class is reduced to :rero and second.I' to the 
Certificate Iniin.mrr~ any accrued and unpaid Reimbursement Amounts payabfo to 
the Certificate Insurer for that Distribution Date in respect of any Deficiency 
Amount described in clauses (a)(2) or (b )(y) of such definition~ but ocly to the 
extent of the portion of Subsequent Recoveries ~th :respect-to the Mortgage 
Loans with respect to which Real.ized Losses were paid by the Certificate Insurer 
would othermm: by payable to the Class I-A~2 Certificate!'t'~ 23 

(emphasis in original) 

sections 6,0l and 6JJ2 a.re reconcilable v.>ith respect to the priority of distribution of.Subsequent 

~Section 6.01, Third (A) (1) (b), regarding distril.:mtkm of principal to Chi§!! n~A lil'lrtifimi:tes, fa m:ibsmnt~any 11imHw 
w the abov~quored pmvfakm regarding dfatributioo to C1Ms I0 A certificates. 

The GPNfi? 2006~AR3 PSA dfstrlbutim1 provi:don ru-sd im Subgequent Recovery provisim:rn, ~e,;;th:.'lni> 6JJ2 (b) ood (c), 
are sl.l.blltanti!~Hy ~lm.Hm to thom:J of the GP.MF W06°AR2 PSA 
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contend~ section 6J}2 ( c) provides that if Ambac has previoill:lly paid claims to A2 certificates for 

not modify or contradict section 6.01 to the extent that it provides that Al certificates are entitled 

to payment of Subsequent Recoveries through the principal distribution waterfall on a pm rata 

payment designated for the A1 certificates~ as reimbursement for the claim payments Ambac 

m&ie to the A2 ce.rtlficateholders. Thus~ the A2 certificateholders will not receive a double 

GPMF 2005~AR5 PSA, is !mbstantiruly similar to section 6,04 (h) of the BALTA 2006<3 PSA: 

which the oow:t con.siderOO: in the section of this decision o.n th.e write-up eligibility of senior 

distribution of the Settlement Payment allocated to a single trust~ SACO 200500GP~. Assured 

Guaranty is the note immrer for the Class A-1 a:nd. Cl!l.28 M-1 Not~s issued by this Trust~ and 

dairos rights under the Indenture for the Trust and as submgee of the noreholders, (Assured. 

Guaranty Memo. at L) It contends iliat no distribution of the Settlement Payment should be 

Illade to notes subordinate to the Cl!l.28 M~ l i:usmed notes~ and that there £hould not be any write-
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Assured Gua.ranty makes a pr:i.ma facie sfo.Twmg that~ even if the Pay First Method of 

will therefore be distributed to Class A~l and Class M-1 notes before any distribution is made to 

subo~dmated classes pursuant to Indenture section 3JB (e) (1)- (Assured Guanmtjr Memo, at 3» 

distribution should be accepted by the Trustee, 

The Trustees seek mat.ruction as to ''issues related to [Exhibit DJ Settlement Trusts in 

unable to reach agreement on the issue, 

The Trustees also seek instruction, ~ith respect to the Exhibit E and F Trusts~ as to 

ruechanic~t (Petitki~ Request for Relief15 [b],) IfundercoHateralization. will occur~ after 

application of the instructions given by this· dechdon~ the Trustees may request further in.structfrm 

in the event the interested respondents are unable to reach agreement on the issue, 

Finally~ the court has received a letter (NYSCEF Doc, No, 819) requesting~ on consent of 

all mterested parties~ that parties that have been or are able to resolve issues on which instruction 
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ultimate deter:minatfon as to how such issues should be resolved mnong parties tlmt contin.~ to 

dispute the issues. The letter ruso requests that~ upon the ult.imate determination of this 

proceeding~ respm1dents and the Trustees be afforded the opportunity to reduce the final order to 

ORDER 

It is hereby ORDERED that, mi to any Settlement Trust in whlch a dispute exists between 

set forth in this decision 'With respect to the disputed issue(s); ruid it is further 

ORDERED that~ as to any Settlement Trust in whlch all interested respondents are able, 

mer the issuance of this decision and in co:mntlmtlon with the Trustees, to resolve a dispute as to 

ruiy issue th.at ii!l the subject ofthls proceeding~ they may do so independent of the court's 

ultimate deter:rui:J:mtion as to how such fasue should be resolved among parties th.at continue to 

ORDERED that respondents and the Trustees shall meet and confer with a ·view to 

developing a written procedure for: 1) filing individualized consent judgments for ruiy remaining 

Settlement Trusts, which sllitll (a) identify any hmue(s) that are resolved by all intern~ted parties 

in consultation \vtth the Trustees and (b) apply the instructions set forth in this decision. to mlY 

remaining disputed isi!lu.e(s). To the extent possible~ the written procedure shall provide for 

coo:rdhIB.red subrrrlsskm and consolidation of the judgments, The ~tten procedure shall also 
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agreement as to the form ofthejudgn1©11ts, The procedure §hail be subject to th~ approval of the 

court If thci parties are un.a.ble to agree to such a procedure$ in whole or in pa.r4 they shall 

Dated: New Yorks New York 

C~-~~l CME DISPOSED 

l1 =RD... D "'"'" APPLICATION: 

CHECK !F APPROPR!~ Ti!e i t INCWD.ES T!'l.ANSFERIREMS!GN :. ___ ._ ......... :.: 
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