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| NDEX NO. 850165/ 2017

RECEI VED NYSCEF: 02/ 14/2020 .

SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY -
PRESENT: _HON. ARLENE P. BLUTH PART ~ IAS MOTION 32
Justice ‘ '
, | , X INDEXNO. . _ 850165/2017
U.S. BANK TRUST, N.A., AS TRUSTEE FOR LSF9 - :
MASTER PARTICIPATION TRUST, MOTION DATE 02/10/2020
' MOTION SEQ. NO. 003

Plaintiff,

-V -

DANILO DE JESUS AKA DANILO DEJESUS, BOARD OF
MANAGERS OF THE RESIDENTIAL SECTION OF THE
GALLERIA CONDOMINIUM, BOARD OF MANAGERS OF
PORT LIBERTE It CONDOMINIUM ASSOCIATION INC,
NEW YORK CITY TRANSIT ADJUDICATION BUREAU,
NEW YORK CITY ENVIRONMENTAL CONTROL BOARD,
NEW YORK CITY PARKING VIOLATIONS BUREAU,
- DAIKIN APPLIED AMERICAS INC, .

Defendant.

X

DECISION + ORDER ON
MOTION, JUDGMENT OF
FORECLOSURE AND SALE

The following e-filed documents, listed by NYSCEF document number (Motion 003) 82, 83, 84, 85, 86,
87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 97, 98, 99, 100, 101, 102, 103, 104, 105, 107, 108

were read on this motion to/for

" JUDGMENT - FORECLOSURE & SALE

The Court grants this motion without opposition. Defendant De Jesus submitted a letter

dated February 9, 2020 (NYSCEF Doc. No. 109) in which he ciaims that he accepted a loan 8

modification and asked plaintiff to withdraw this motion (although plaintiff allegedly did not

respond). The Court cannot “hold the motion in abeyance” as requested by De Jesus because he

submitted no proof of the loan modification or confirmation from plaintiff that the case settled.

Moreover, one party sending a letter is not sufficient to compel this Court to hold off on deciding

this motion. De Jesus had a chance to submit opposition to this motion and chose not to. It may

be that this case eventually éettles, but this Court has no choice but to grant plaintiff’s unoppOSed

motion.

850165/2017 U.S. BANK TRUST, N.A., AS vs. DE JESUS, DANILO
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Upon the foregoing documents, it is

ORDERED and ADJUDGED the motion to éonﬁrm the referee’s report and for a
judgment of foreclo’sure .and sale is granted; and it is further '

ORDERED that the mortgaged property described in the complaint and as described in
this judgment, or such part thereof as may be sufﬁ;:ient to discharge the mortgage debt, the
expense of sale and the costs of this action as provided in the RPAPL be sold within 90 days 6f
this judgment, in one parcel, at a public auction at the New York County '.Courthouse located at
60 Centre Street, New York, New York on a Wednesday at 2:15 p..m. under the direction of

Mark McKew, who'is éppointed Referee for this purpose; and it is further

ORDERED that fhe Referee shall give public notice of the time and pl;ce of sale in
accordance with RPAPL 231(2) in the New York Law Journal; and the referee need not conduct
the sale unless plaintiff shall provide the referee with proof of publication of the notice of sale,
and if the sale is adjourned due to plaintiff’s failure to provide such proof; then said adjournment
shall not be considered at the referee’; request; and it is further

'ORDERED that by aécepting this appéintment the Referee certifies that she/he is in
compliance with Part 36 of the Rules of the Chief Judge (22 NYCRR Part 36), including, but not
limited to §36.2 (c) (f‘Disqualiﬁcations from appointrﬁent”), and §36.2 (d) (“Limitations on
appointments based upon compensafion”), and, if the Referee is disqualified from receiving an
appointment pursuant to the provisions of that Rule, the Referee shall immediately notify the
Appointing Judge; and i;( is further h

ORDERED that the Referee is prohibited from accepting‘or retaining any funds for
herself/himself or paying funds to him/herself without compliance with Part 36 of the Rules of
the Chief Administrative Judge; and it is further
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ORDERED that the Referee shall conduct the foreclosure sale only if Plaintiff, its
successors and/or assignees or its represenfativeé is present at the sale or the Referee has
received a written bid and Terms of Sale from Plaintiff, its successors and/or assigns, or its
representatives; and it is further |

ORDERED that if the Referee cannot conduct the sale within 90 days of the date of this
judgment, p&aintiff must make a motion to extend the time to sell the subj ect property explaining
the reasons for thé delay; and it is further |

ORDERED' that ét the time of sale the Referee may accept a written bid from the Plaintiff
or the Plaintiff’s attorney, just as though Plaintiff were physically present to submit said bid; and
it is further \

ORDERED that the Referee shall accept the highe_ét bid offered by a bidder who shall be

identified upon the court record, and shall require that the successful bidder immediately execute

Terms of Sale for the purchase of the property, and pay to the Referee in cash, certified check or |

bank check, ten percent (10%) of the sum bid,_ unless the suécessful bidder is Plaintiff, in which
case no deposit against the purchase process shall be‘required and it is further

ORDERED that notwithstanding the previous pafagraph, the Refereé shall have the right
to refuse cash payments and require a bank or certified check from th¢ successful bidder and the
Referee shall be entitled to qualify bidders and réquire biddefs to shbw proof of funds Before or
during the aucﬁon; and it is further |

ORDERED that in the event the first successful bidder fails to execute the Terms of Sale
or fails to immediately pay the teﬁ percent (10%) deposit as requiréd, the property shall be

immediately reoffered at auction on the same day; and it is further

850165/2017 U.S. BANK TRUST, N.A., AS vs. DE JESUS,?DANILCJ-O ' i ' Page 3 of 9
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ORDERED the Referee shall deposit the down payment and proceeds of sale, as
necessary in an F DIC-iﬁsured bank where the Referee has an account for_ that purpose ih
accordance with CPLR 2609; and it is further

ORDERED that a-fter the balance of the purchase price is paid or credited and the
property is sold, the Referee shall execute a deed to the purchaser in accordance with RPAPL
1353 and the.terms of sale (which shall be deemed a binding contract); and it is further

ORDERED that in the event a party other than Plaintiff becomes the pﬁrchaser at the
sale, the closing of title shall be held no.later than 30 'days after the date of such sale; and it is
further

ORDERED that, pursuant to RPAPL 1353(l>)v, if Plaintiff (or its affiliate as defined in
paragraph [a] of subdiviéion one of section six-lv of the banking law) is the purchaser, the
property shall be placed back on the market for sale or other occupancy within 180 days of the
execution of the deed of sale or within 90 days of construction, renovatién, or rehabilitatién of
the property, provided that such construction, renovation‘ or rehabilitation procec_:dgd diligently to
completion, whichever comes first, provided tha_f this court grants an extension upon a showing
of good cause; and it is further »

ORDERED that the Referee, after receiving the proceecis of the sale, shall pay (froﬁi the
proceeds) the taxes, assessmerits, sewer rents, or water rates, which are, or may become, liens on
the property in accordance witﬁ their priority according to law with such intefest or penalties
which may have lawfully accrued thereon to the date of pa}:lment; and it is further |

ORDERED that the Referee shéll deposit the balance of the proceeds from thé sale in his |
or her own name as Referee in an FDIC-insured bank where the Referee has an account for that
purpose and shall make the following payments in accordance with RPAPL 1354:

850165/2017 U.S. BANK TRUST, N.A., AS vs. DE JESUS, DANILO ) Page 4 of 9
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1. The Referee’s fees for conducting thé sale, which are $1,100. Plaintiff shall also
compensate the Referee in the sum of $350 for each adjournment or 'cancella;tion
made on less than tv&o business days’ notice unless the Referee caused the delay.

2. All taxes, assessments and water rates that are liens upoh tﬁe property and monies
necessary to redeem the property from any sales for unpaid tax.es, asses;ments or
water rates and any other amounts due in accordance with RPAPL 1'354(2). The
purchaser shall be responsible for interest and penaltiés accruéd after the sale. The
Referee shall not be responsible for the payment of penalties or fees pursuant to this
appointmeni. The purchaser shall hold the Referee harmless from any such pénal_ties

or fees assessed;

3. The expenses of the sale and the advertising expenses as shown on the bills presented
and certified by the Referee to be correct, copies of which shall be annexed to the
report of sale. |

4. The Réferee shall also pay to the Plaintiff or its attorneys the following:

a. Amount Due from the Refereé’s Report: $586,174.‘71 with interest at the note
rate from May 17, 2018 until éntry of judgment togeth:er with any advanqes és
provided for in the note and mortgage which Plaintiff hés made for taxes,
.insurance, principal, and interest and any other charges due tb prior mortgages
or to maintain the property pendiﬁg consummation of the foreclosure sale, not

included in the computation upon presentation of receipts for said
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'eXpenditﬁres to the Referee, and then with interest from the date of entry of

judgment at the statutory rate until the date the deed is transferred

b. Costs and Disbursements: | (to be filled in by the
Clerk) to Plaintiff for costs and disbursements in_thiS action with inferest at
the statutory judgment rate from the date of entry of this judgment;

¢. The Court declines to award additional allowance. |

d. Aﬁorneys’ Fees: $5,225.00 is awarded with interest at the statutory rate from
the date of entry of this judgment. The Céurt dec'lines to grant the additional
legal fees requested by pla,inti‘ff because it qdmits it charges a flat fee ($5,225)
and it did not submit invoices showing the additional fees incurred. in fact,

plaintiff admits that its counsel does not keep individual time sheets because it |

charges a flat fee.
5. Surplus rﬁonies from the sale shall be paid into Court by the Referee within five days
after receipt in accordahce with RPAPL 1354(4); and it is further

ORDERED that if Plaintiff is the purchaser of the property, o.r in the event that the righfs
of the purchasers at the sale and the terms of salé under this judgment shall be assigned to or be
acquired by Plaintiff, and a valid assignment is filed with the Refer}ee, the Referee shall not
require Plaintiff to pay in cash the entire amount bid at sale, but shall execute and deliver to
Plaintiff or its assignee, a deed or deeds of the property sold uﬁon the payment to said Referee of -
the amounts ;speciﬁed as 1, 2, and 3-above, and the Referee shall allow Plaintiff to ;;ay the
amounts specified inv2 ahd 3 above when it is fecording the deed; that the balance of the bid,

after deducting the amounts paid by Plaintiff, shall be applied to the amount due to Plaintiff as

850165/2017 U.S. BANK TRUST, N.A_, AS vs. DE JESUS, DANILO - » Page 6 of 9 -
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\

specified in 4 above; that Plaintiff shall pay any surplus after applying the balance of the bid to
the Referee, who shall deposit it in accordance with 5 above; and it is further o

ORDERED that all expenses of recording the Referee’s deed, including real property
transfer taxes, which is not a lien upon the property at the time of sale, shall bé paid by the
plaintiff from the saie proceeds and are recoverable as a cost of litigation; and it is fuﬁher

ORDERED that Plaintiff may seek to‘,recvover a deficiency judgment in accordance with
RPAPL 1371 if applicable; |

ORDERED that if the property is sold in one parcel in “as is” physical order and '
condition, subject to ény condition that an inspection of the property would disclose; any facts |
that an accurate survey of the property would show; any covenénts, restrictions, declarations,

reservations, easements, right of way, and public uﬁlity agreements of record, if any; any

building and zoning ordinances of the municipality in which the mortgaged property is located
and poésible violations of’ sahw; any rights of tenants or persons in possession of the subject
property; prior liens of record, if any, excépt those liens addressed in RPAPL 1354, any equity of
redemption of the United States of America to redeem the property yvithin 120‘ days from the |
date vof sale, any rights pursuant to CPLR 317, 2603 and 5015 or any éppeal of the underlying
action or additional litigation brought by any.defendant or its»successor or assignee cbntgsting

the validity of this foreclosure; and it is further {
ORDERED that the purchaser be let into possession of the propérty upon production in

0

hand of the Referee’s Deed or upon personal service of the Referee’s deed in accordance with
CPLR 308; and it is further
ORDERED that defendants in this action and persons claiming through them and any

person possessing a junior interest in the property after the Notice of Pendency was filed are
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barred and foreclosed of all right, claim, lien, ti_tle, and interest in the property after the sale of
the mortgaged property; vand it is further |

ORDERED that within 14 days after completing thel sale and executing the proper
conveyance to the purchaser, the.Referee shall file with the clerk a report under oath of the
disposition of the proceeds of the sale and upload the report to NYSCEF i.f it is an e-filed case;
and it is further o | |

ORDERED that if the purchaser or purchasers at said sale default upori the bid or terms
of sale, the Referee may place the property for resale without prior application to this Court
unless Plaintiff’s attorney elects to make such an application; and it is further

ORDERED that Plaintiff shall serve a copy of this judgment w1th notice of entry upon
the owner of the equity of redemption, any tenants named in this action, and any other parties
entitled to service, 1ncluding the Referee appoihted herein; and it is further -

ORDERED that nothing herein shall be deemed to relieve Plaintiff of any obligation
imposed by RPAPL 1307 or 1308 to secure and mamtam the property until ownershlp of the
property has been transferred and the deed duly recorded and it is further |

ORDERED that when the Referee files a report ef sale, she or he shall also file a
Foreclosure Action Surplus Monies Form and also upload this document to NYSCEF if an e-
filed case; and it is further | |

ORDERED that plai'ntif‘f shall upload the hotice of sale to NYSCEF at least 21 days
before the sale and the Referee and plaintiff shall e-mail SFC-Foreclosures@nycourts.gov.at
least 21 days before the auction da’re so the auction may be placed on the auction calendar; IF
THE AUCTION IS NOT ON THE CALENDAR, then the auction.will not go forward, and it is

further
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ORDERED that, without further order of the Court, the referee shall be entitied to an

additional fee of $950 for. conducting and attending a closing with a purchaser other than
plaintiff, plus, if such a closing is scheduled for the referee’s conference room, then the referee

t

shall be entitled to a reasonable fee for use thereof, without further order of the Court.

A description of the premises is annexed hereto as schedule A. The property is

commonly known as 117 East 57th Street, Unit 26 F, New York, NY 10022.

L-14-2026

DATE ARLENE P. BLUTH, J.S.C.
CHECK ONE: CASE DISPOSED : NON-FINAL DISPOSITION 4
GRANTED I__—I DENIED - GRANTED IN PART D OTHER
APPLICATION: - SETTLE ORDER . SUBMIT ORDER
CHECK IF APPROPRIATE: . INCLUDES TRANSFER/REASSIGN FIDUCIARY APPOINTMENT D REFERENCE
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Schedule A - Legal Description

The residential Unit (the "Unit") known as Unit No. 26-F in the premises known as Galleria
Condominium and by the street number 1 15-117 East 57th Street and 110 East 58th Street,
Borough of Manhattan, City, County and State of New York, said Unit being designated and
described as Unit No. 26-F in the Declaration establishing a plan for condominium ownership of
said premises under Article 9-B of the Real Property Law of the State of New York (the "New
York Condominium Act"), dated February 16, 1977, and recorded in the New York County .
Office of the Register of The City ‘
of New York (the "City Register's Office") on February 24, 1977, in Reel 392, page 576, as such
Declaration has been amended, (hereinafter referred to as the "Declaration"), and also designated
as Tax Lot 1058 in Block 1312 of Section 5 of the Borough of Manhattan on the Tax Map of the
Real Property Assessment Department of The City of New York and on the Floor Plans of said
building, certified by David Kenneth Specter, Architect, on February 7, 1977, and filed with the
Real Property Assessment Department of the City of New York on February 18, 1977, as
Condominium Plan No. 16 and also filed in the City Register's Office on February 24, 1977, as
Condominium Plan No. 18, as such Floor Plans have been amended.

TOGETHER with an undivided .1245638 per cent interest in the common elements of the
Property as described in the Declaration (hereinafter called the "common elements™)

10 of 10



