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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 60 

------------------------------------------------------------------------------·· x 
ROYAL BANK OF CANADA, 

Plaintiff, 

- v -

MAJ,KA ROSENBERG SOLNY aka MALKA ERIKA. 
ROSENBERG, SHANDELLE SOLNY and ROSE 
SOL NY 

Defendants. 

--------------------------------------------------------------------------------X 
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extending through and including the return date of the subpoena. (S..~-~ Subpoena, Agulnick Aff. 

In Supp., foes .. A, B.) 

The court further rejects defendants' contention that the subpoena was not properly 

signed. The court notes that TD Bank has raised no objection to the signature and has stated that 

it is willing to comply with the subpoena if it is not quashed. (TD Bank emails, Walsh Aff In 

Opp., Exs. 2, 4.) 

Motion to Disrniss 

Defendants m.ove to dismiss the complaint as against defendant Malka Rosenberg Solny, 

pursuant to CPLR 3211 (a) (8), on the ground that she was not properly served with process. AH 

defendants move to dismiss the complaint on the grounds, among others, that the complaint fails 

to state a \.~ause of action. 

On the prior motion for a preliminary injunction, defendant Malka Rosenberg Solny also 

claimed that she had not been properly served and that the court had not obtained personal 

jurisdiction over her. This court's November 14, 2019 decision on the record of the motion for a 

preliminary injunction, to which the parties are referred, sets fmih the legal authorities governing 

a determination as to whether service is adequately demonstrated by a process server's affidavit 
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of senrice or whether a named defendant is entitled to a traverse hearing on service. The 

November 14 decision held that the process server's affidavit of service was regular on its face, 

and that Malka's denial of service was insufficient to raise a triable issue of fact, as her 

affimmtion was entirely conclusory and hef denial was not supported by any details as to where 

she actuallv does live or work or anv claim even that she does not know the person of suitable , . 
age and discretion on whom the process server attested service was made. (November 14 

Transcript at 5-6.) As the finding was made at the prelirninary injunction stage, however, the 

court authorized defendants to assert a continuing claim of lack of personal jurisdiction. (ld. at 

11.) 

The atlidavit of the process server attests that on September 23, 2019, he made suitable 

age and discretion service upon Malka by serving a copy to "Rita Smith (Co-Worker]" at 

defendant's actual place of business, at 3813 13th Avenue, 3rd Floor, Brooklyn, New York, and 

by mailing a copy on September 23 to "c/o Solny Group." (Process Server's Affidavit, Malka 

Rosenberg Solny AtI. In Supp., Ex. A) 

In reasserting the claim of Jack of personal jurisdiction on this motion to dismiss, Malka 

fails to correct the deficiencies in her prior affirmation in opposition to the preliminary injunction 

motion. She again states in \vholly conclusory fashion: "I do not live at this [the 13th A venue] 

address. Moreover, I do not work at this address. Further Rita Smith is not a 'co-worker' in any 

capacity." (Malka Rosenberg Solny Aff. In Supp.,~ 5.) As on the prior motion, Malka does not 

state where she does live or work and does not state that she does not knmv Rita Smith. To the 

contrary, she states that "'Rita Smith, herself, will say that she never 'accepted service of process' 

of any papers for me and that I do not work at the address where Plaintiff claims it tried to 

et1ectuate service of process." (Id.) On the reply, Malka submits an affirmation which repeats 
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her assertion that she does not work at the 13th Avenue address and that Rita Smith is not her co-

worker. (Malka Rosenberg So!ny Reply Aff., if~ 2-3.) For the first time, she asserts that she is 

not a U.S. citizen and states that she does not have a U.S. green card and therefore cannot work 

in the U.S. (Id. ii 5.) She also states that she does not know of a business entity knm;vn as the 

"SolnyGroup." (Id. ~ 7.) Defendants also submit an affidavit from Rita Smith on the reply. 

This affidavit denies that she told the process sen1er that she was authorized to accept service for 

Malka, and further denies that Malka is her "co-worker" or that there is business in her building 

with the name "Solny Group." 

Defendants fail to offer a persuasive explanation for tlie proffer of this new "information" 

for the first time on the reply. Even assuming that it is properly considered, it is insutl1cient to 

raise a triable issue of fact th.at waITants a traverse hearing. Ms. Smith's affidavit is entirely 

condusory. Malka continues to fail to provide any information as to where she does live and 

work or any clarification as to her relationship with Rita Smith. This omission is particularly 

glaring given that Malka' s daughters served responses to plaintiff's CPLR 3118 demand, dated 

October 28, 2019, identifying 3813 13th Avenue, Brooklyn, as their address. (NYSCEF Doc. No. 

99.) The branch oftlefondants' motion to dismiss the complaint as against Malka Rosenberg 

Solny for lack of personal jurisdiction is accordingly denied. 

The court turns to the branch of the motion to dismiss, pursuant to CPLR 3211 (a) (7), .for 

failure to state a cause of action. The complaint pleads four causes of action: conversion, 

conm1011 law fraud, unjust enrichment, and monies had and received, respectively. (Compl., ii~ 

45-6L) Defendants seek to dismiss all of these claims. 

It is well settled that on a motion to dismiss pursuant to CPLR 3211 (a) (7), "'the pleading 

is to be afforded a liberal constmction (see, CPLR3026). [The court must] accept the facts as 
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alleged in the complaint as true, accord plaintiffs the benefit of every possible favorable 

inference, and determine only whether the facts as alleged fit within any cogniwble legal 

"'~~JmiJ§I.R~ml!L~.Q,_, 98 NY2d 144 [2002].) 

The conversion cause of action is properly pleaded. "Two key elements of conversion 

are (1) plaintiffs possessory right or interest in the property and (2) defendant's dominion over 

the property or interference with it, in derogation of plaintiff's rights." (P.4Hll2!1§ .. Y.J..?;QJi§, 20 

882, 885 [1st Dept 2009], lv .di~mi.~§-~~114 NY3d 785 [2010],) Defendants submit no authority 

that a conversion claim is not maintainable under these circumstances in which Royal. Bank 

seized, and was obligated to hold the funds in Shandelle and Rose's account, pursuant to the 

Canadian seizure order, and in which Rose and Malka tnmsfen-ed the fonds in violation oft.hat 

order. 

The fraud claim will, however, be dismissed without prejudice. "The elements of a cause 

of action for fraud require a material misrepresentation of a fact, knowledge of its falsity, ~m 

intent to induce reliance, justifiable reliance by the plaintiffLJ and damages." (~~-illJ$.QILY 

Levey, 171 AD3d 1, 8 [1st Dept 2019], appeal .wiJb.4.rn.wn 34 NY3d 927.) The complaint pleads 

a material misrepresentation or omission of fact based on Malka and Rose's effectuation of the 

wire transfer '-"ithout disclosing that the funds were seized. (Compl. ~[ 50.) The complaint, 

however, pleads that the tnmsfor was made hy Royal Bank as a result of the "erroneous 
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The court rejects defendants' remaining bases for dismissal ofthe complaint The court 

finds that the causes of action are adequately alleged against Shandel.le and Rose, as well as 

against Malka; that damages are adequately alleged; and that the action is not moot based on 

seizure proceedings undertaken by Royal Bank in Canada. Finally, the court holds that, contrary 

to defendants' contention, a foreign order is not subject to recognition only if it is a judgment 

domesticated pursuant to CPLR Article 53. (Defa' Amended Memo. In Supp. at l 0-11.) For the 

reasons stated, and on the authority cited, in the November 14 decision on the motion for a 

preliminary injunction, comity is properly a:tTorded to the Canadian seizure order. (November 14 

Transcript at 6-7.) 
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The motion to dismiss is granted to the extent of dismissing the second cause of action 

for fraud, the third cause of action for unjust enrichment, and the fourth cause of action for 

monies had and rect~ived. 

This constitutes the decision and order of the court . 
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