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NYSCEF DOC. NO. 205

SUPREME COUR'T OF THE STATVE'OF NEW YORK
COUNTY OF NEW YORK: IAS Part 1
: X
JOHN ASKORDALAKIS, JR., as Administrator of the
Goods, Chattels and Credits of ,
JOHN ASKORDALAKIS; deceased,

Plaintiff,
-against-

THE MOUNT SINAI HOSPITAL,

Defendant.

MARTIN SHULMAN, J.S.C.:

~ RECEI VED NYSCEF: 02/ 24/ 2020

DECISION/ORDER
Index No.: 805260/2015
Motion Seq. No. 005

Recitation pursuant to CPLR 2219(a) of the papers considered in this motion to
dismiss: documents numbered 1, 13-15, 64, 67-68, 155-195, and 200-204 listed i in
the New York State Courts Electronlc Filing System (NYSCEF)

In this medical malpractice action defendaht The Mount Sinai Hospital (MSH)

 moves pursuant' to CPLR 3025(a) to amend its answer (Doc No. 14')1 to include the

affirmative defense of res judicata, and upon amendment MSH seeks to dismiss the

Complaint (the Complaint) (Doc No. 1) pursuant to CPLR 3211 (a) (5). Alternatively,

MSH moves pursuant to CPLR 2004 for an order extending its time to intérpése a

summary judgment motion pursuant to CPLR 3212 and granting summary judgment.

FACTUAL AND PROCEDURAL BACKGROUND

In 2013 John Askordalakis (the decedent) was diagnosed with an aortic -

dissection (the medical condition). _Betweeh 2013 and 2015 he had two surgeriés énd '

received medical care a'nd treatment for the medical condition from Farzan Filsoufi,

M.D. (Dr. Filsoufi), George Dangas, M.D. (Dr. Dangas), Joanna Chikwe M.D. (Dr.'

' References to “Doc No.” followed by a number refers to documenté filed in NYSCEF.
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: Chlkwe) and AIIan Stewart M. D (Dr. Stewart) (coIIectlvely the doctors) all of whom
| were employed by MSH On February 6 2015 a day after his Iast surgery, 67 year-old .
John Askordalakls died at/MSH
On or about June 22, 2015 the decedent S son John Askordalakls Jr
commenced th|s wrongful death action as the admlnlstrator of his father s estatea_ga_'in_st
the doctors’.and their employer MS__H, all‘eging ne_gligen,ce and mediCal malpra_ctic"eé
Specifically, the Complaint avers that the doctors failed to conform with‘sta'ndards"of
good and accepted medlcal practlce in the treatment of the decedent that MSH is
VIcarlously liable for the- doctors negllgence under the theory of respondeat superlor
| . (first cause of action) and that plarntlff is entltled to damages ansmg from denvative
_ famlllal claims (second cause of action). __T_he doctors and MSH mterposed answers
(Doc l\los. 13,_ 14 ando‘.‘l 5) generally»denying the allegations_in the Complaint afnd
assertiing several affirmative defenses . ’ o | o
On January 30, 2019 Dr Dangas moved for summary Judgment (CPLR 3212)
dlsmlssmg the Complalnt Without submlttlng opposmon papers, plaintlff executed a
stipulatlon on April 9, 2019 (Doc No 67) dlscontlnulng the action against Dr. Dangas
who srmultaneously withdrew the motion (Doc No. 64). Accordingly, Dr. Dangas B
summary judgment motion vi/as never marked fully sub_mittedvfor final determinat’ion.by\
the court. - o | | i
| After discovery and party depositionswere completed plain’tiff‘filed the Note of
' lssue on Apnl 29, 2019 (Doc No. 69) When the actlon was marked trlal ready Dr.-

Filsoufi, Dr. Chikwe and Dr Steward filed summaryjudgment motions to’ dismlss wuthm

the 90-day deadline set by the court s rules. Those motions were also WIt_hdrawn after_ _
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the parties executed stipulations of di.scontinua'nce (Doc. Nos. 101 andiv155) against the

doctors (collectively, the stipulations of dlscontrnuance mcludlng that of Dr. Dangas)

All the stlpulatlons of discontinuance were executed ‘with prejudlce and on the merits,

without costs to either party against the other,” and “ so ordered by the» court.

MSH, the only remaining defendant in this action, failed to file a sumrnaryv/r

judgment motion within 90 days of the filing of the Note of Issue in accordance with the
- court’s part rules (see also status con}ference order dated April ‘9, 2.019, Doc No. 66).

The last date upon which MSH could have sought dispositive relief was July 29, 2019.

| Instead, on or about September 23 2019, MSH moved for the within apphcatron to

amend its answer and dismiss the Complarnt

ARGUMENTS

MSH contendsvthat the court should dismiss the'Co‘mplaint upon gr.anting leave
to assert the defenses of res judicata and retease because the stivpulations of_
discontinuance were executed “on the merits,” thereby extinguishing any basis for
vicarious Iability. for the doctors’ alleged: negligence and medical malpr_actice.

‘Alternativel'y, MSH seeks dismissal on the grounds set forth ln the doctors’ prior
motions, contending that there is good cause for leave to file a late summary judgment
motion insofar as those prior motions Were withdrawn before MSH could cross move for
that relief.. | |

In opposition, plaintiff argues that the court must deny MSH’s motion- because:

v (1) the terms of the stipulations of discontinuance released onIy the doctors and MSH
| | was not a party to the stipulations; (2) the voluntary drscontrnuance against the doctors

did not forfeit or preclude the claim against MSH for vrcarrous Irablllty, and (3) MSH is
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-

not prejudi‘ced by the__continuation of the action vag.ainst it because it can always seek ,_
indemnification-'from the doctors as'the aCtive tortfeasors Plaintiff further contends that
movants alternatlve relief to file a Iate summary Judgment motion must alsobe denied | B
'. because (a) MSH did not present a reasonable excuse for its untimeliness and (b) ,
plaintiff would be prejudiced if the court con3|dered arguments raised in the doctors |
prewously filed motions because they were wuthdrawn before plaintiff had the -.
opportunity to oppose them If MSH’s alternative relief to file a late summary Judgment
motion is granted plaintiff seeks an opportunity to submlt opposmon papers thereto
in reply, MSH contends that: (1) plaintiff’s opposition is untimely, 2) pl'aintifl"s
failure to respond on the merits to MSHs alternative'summary judgment relief
_ constitutes a waiver; (3) MSH expeditiously moved for summary judgment after the
doctors W|thdrew their motions (4) SO ordered stlpulations have the same force and
' effect as a judicial determination and adjud_ication on the merlts"; (5) an offenswe use”
_of colliater_al estoppel” does not require MSH to be a part’y"to the stipulations of
' ‘\discontin‘uance; (6) Dr. Dangas a_nde‘r.'-' Chikwe were represented-? by the same counsel
‘ representing.MSH' a}nd Wheh th'e stipulations of disco'ntinuance vvere execvuted on the‘ifr
» behalf MSH’s counsel was also executing the stipulation on.its lbehalf and (7) plaintlff
did not assert that he is prejudiced by the’ proposed amended answer.
: MSH s Motion Seq.;No. 005i is denled in its _entiretyq |

DISCUSSION

MOTION TO AMEND R DR R
. ] .

Leave to amend a pleading pursuant to CPLR 3025 (b) should be: freely granted

unless the proposed amendment lacks merit or results in prejudice or surprise to the
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'opposing party b'ecause of the delay ivn see’.kingl“leave to ame'nd.(‘Brook % PecOnic Bay |
Med Ctr 172 AD3d 468, 469 [1St Dept 2019]; LDIR, LLC vDB Structured Prods., Inc
_172 AD3d 1, 4 [1st Dept 2019] quot/ng CIFG Assur N Am Inc vJ P. Morgan Sec.
LLC, 146 AD3d 60 64-65 [1st Dept 2018]). When conS|der|ng a motion to amend a
pleadlng the party opposmg leave to amend must overcome a heavy presumptlon of
'valldlty in favor of [permlttlng amendment]” (LDIR 172 AD3d at 4, quotlng McGhee v
'Odell 96 AD3d 449, 450 [1st Dept 2012] [mternal\quotatlon marks omltted]). In th|s B
icase,_MSH s proposed amen_ded answer to add the afﬁrmatlve. defense of res judicata |
lacks merit. Lo : | o
| _ “{Uhder.the:doctrine of resljudicata, a party may not Ii'tioate a claim where a -

"_ judgment on the -m\erits‘_exists t{‘romaprior action between the_same parties involving the

.claims that could have been’raised in the prior Iitigatton .The rationale underlying this

!

|

i same subject matter. The rule applies not o‘nly to cla'ifms;avctually Iitigated butalsoto .
: I

pnnmpal is that a party who has been given a full and falr opportunlty to Ilttgate a claim |
._should not be aIIowed to do SO agam” (see Matter of Hunter 4 NIY3d 260, 269 [2005]) |

' The»doctnne of Tes Judlcata applles not onIy to the party to the prewous action but wouldv

' 78,85 [1St Dept 2019)).

* MSH contends that the stipul’ation's of dtsContinuance have a res judicata effect
: ,precluding pIaintiff from continuing th'e"action»against it. A party may voluntjarily :
dlscontlnue an-action agalnst another party at any t|me W|thout court order, provnded

.the case has not been submltted to the court to determme the facts at WhICh pointan -

also extend to those in pnwty W|th the party (Aw/on Auto Group v Leont/ev 168 AD3d |
action may be dlscontlnued upon the stlpulatuon of all partles appearlng in the__a_ctlon
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(CPLR 3217 [a], [b]). Subdivision (c) of CPLR 3217 provides that “[u]nless otherwise
“stated in the . . . stipulation . . . of discontinuance, the discontinuance is without

.

prejudice.” Here, plaintiff voluntarily discOntinued the action against the doctors, by
stipulation before the summary Judgment motions were fuIIy briefed and submitted to
the: court for final determrnatron To the extent that the stipulations of drscontrnuance
were executed “with prejudrce *and “on the _merrts, plaintiff i i_s precluded from ‘.
commencing another action against the d.octors in\volving'the same facts a|leged herein
(Magen David of Union Sq. v3W. 16th St,, LLC, 132 AD3d 503, 504 [1st Dept 2018], v
dismissed 28 NY3d 977 [2016]) However, plarntrff is not precluded from contlnumg the
action against MSH for vrcarious irabilrty because MSH was not a party to the
stlpulatlons of dis.covntrnu‘ance and it was not the parties’ intent to discontinue the action
against MSH.

~ Stipulations of discontinuance should not be accorded “any greater scope” than
what the parties intended (Pace v Hazel Towers, Inc., 183 AD2d 588, 589 [1st Dept
‘1992]). The pIain'Ianguage of the stipulations of discontinuance identifies the doctors
as the sole parties against whom the discontrnuances would apply Most notably, the
additional agreed upon language in the strpulations of discontinuance- amends the
‘caption of the case to reflect that MSH is the only remaining party defendant to this |
“action. The agreement to amend the caption is‘ clear_evidence that the parties did not
intend for the action to be discontinued against MSH (Frenk v Solomon, 123 AD3d 416
[1st Dept 2614]). 'Additionally,- a reiease against an employee does not preclude |
' plaintiff's recovery' against the empl.oyer on a theory of vicarious liability, especially

where the stipulation contemplates proceeding against theemp_lo\yer, as it does here
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(Pace, 183 AD2d at 588-:589, citing Riviéllo v ngdfqn, 47 NY2d .297,’307 [1979]; see
also General Obligations Law § 15-108). |

Althoug.h there is a presumptién that stipulations “with prejudice” or “on~the.
merits” have a res judicata effect, the court has diéqretiqn to “limit or disregard, in the
interest of justice, the ‘on the merits’ or f\)vith préjudiée’ language embodied in th_é
parties' stipuilations” (see Forte v Kaneka Am. Corp.’, 110 AD2d 81, 84-85 [2nd Dept
1935], cited by Karniol v Good Mbve Tru;:king, 281 AD2d 287, 288 [1st Dept 2001]).
Here, there waé a pIaiﬁ Iand clear understanding betwéen all the parties that th.is action
would continue aga_inst MSH. Additionally, the aséertion'that the hospital’s aftorneys’
signature on behalf vdAf two doctors made MSH'a-party to the éubject stipulations is
directly contradicted by the plain .Iang‘uage of the stipulations. A‘ccordingly, MSH'’s
motion to éménd its answer ié denied because the affirmative defense of res judica{a is.

- devoid of merit.

ALTERNATIVE RELIEF'TO FILE A LATE'SUMMARY JUDGMENT MOTION
- MSH’s alterhative application to file a late summary judgment mbtion is denied.
“[Tlo rein in thesve_lévte' motions, brought .as late as shortly befc;re trial, CPLR 3212 (a)
requires that motiohs for summary judgrhent must be brought within 120 days of the
filing of the note of issue or the time. estéblished by the éourt; where a motion is
' untimely, the movant must show good-cause for the delay, otherwise the Iaté motion will .
not bé addressed” [see Kershaw v Hospital for Special Surgery, 114 AD3d 75, 83 [1st
 Dept 201 é]). | |
In the absence of suéh a showing, the court has no discfétio'n to éntertéin evena

meritorious motion for summairy judgment (Brill v City of New York, 2 NY3d 648, 650—
7
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651 [2004]), regardless of how short or nonpreju‘dicial the delayv (Cullity v Posner, 143 |

AD3d 513 [1st Dept 2016] [reversing grant of summary judgment motion filed nine days
i‘ : o past trial court s 60- day deadline]; Corchado v C/ty of New York 64 AD3d 429 [1st Dept
| 2009] [afflrming deniai of summary judgment motion filed twelve days past court’s: 90-

}
' day deadline, even though |t was. served two days earlier than the deadline]). Here,

there is no dispute _that MSI—i’_s motion for-sUmmary judgment is untimely because it was
filed 56 days after the time to do so.had expired_l MSH has not demonstrated good
cause for the delay 'Ali of the doctors filed their summary judgment motions within the
deadline, and nothing prevented the hospital from either filing its own motion or snmply
.adopting the doctors arguments and mcorporating them by reference premsely what it
is attempting to do now.
MSH S argument that W|thdrawa| of the doctors’ motions somehow affected its
ability to move must be rejected. The hosp'ital could have relled upon the W|thdrawn
“submissions which,'-_as noted, are the.basis tor the instant motion. Equally ﬂaWed is
MSH's avrgument that the withdrawal ofithe mdti'on.s_-left_it with nothing against which‘to
cross move. "However the'hospital couid notJhave done so e’ven if the motions
. remained pendmg as CPLR 2215 permits a cross motion only against a movmg party.”
Plaintiff was not a movmg party on the prior motions and thus a cross motion against '
him would havevbeen improper (Kershaw, 114_AD3d at 87). |
The court declines to consider_ MS.H's nevv argu\ments‘for dismissalvas they are -
~raised for _the firs_t time.in' reply papers. “The func'tion' of repiy papers is to address |
-arguments made in opoosition to the position taken by the movant, and not to permit the}'-

movant to introduce new arguments in support of, or new grounds for the motion” (EPF
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Intl. Ltd. vLacey Fash/ons /nc 170 AD3d 575 575 [1st Dept 2019]) The court‘ has
consrdered all remarnlng arguments raised by the parties and finds them to be
unavailing, or without me'rit_._
ACcordinQIy, itis hereby B o | R
OR'DERED that the rr.roti.orr to amend the answer and the alternative ap.pli.cation'
tofilea Iate summary judgment motion by defendant The Mount Saini Hespital,' is
denred in its entirety. | |
g Counsel for the partres are drrected to appear for a pre-trial conference on March
10, 2020 at 9'30 p m. at Part 1MMSP 60 Centre St Room 325, New York, NY, at
- whrch time they shall be prepared to stlpulate to a firm trial date

) - DATED: -FebruaryZI;, 2020 o " ENTER:

.ﬁ;&

MARTIN SHULMAN, J.S.C.
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