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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. ARLENE P. BLUTH PART IAS MOTION 32
' Justice
X INDEXNO. - . 850269/2018
HILTON RESORTS CORPORATION, MOTION DATE. 02/20/2020
Plaintiff,
MOTION SEQ. NO.. 003
-V - s
BERNARD SMITH CAUDILL, JR., ELIZABETH ANNE DECISION + ORDER ON
CAUDILL, , _, MOTION, JUDGMENT OF
FORECLOSURE AND SALE
Defendant. . '
: X

The following e-filed documents, listed by NYSCEF document number (Motion 003) 32, 33, 34, 35, 36,
37, 38, 39, 40, 41, 42, 43

were read on this motion to/for _ JUDGMENT - FORECLOSURE & SALE

| Upon the foregoing documents, it is

ORDERED that defendants Board of Directors, 'HNY Club Suites Owners Assdciations,
Inc. and Board of Managers, NYH Condominium are removed from the caption at plaintiff’s
request; and it is further |

ORDERED and ADJUDGED the motion to confirm the referec‘:’vs repoﬁ and for a

- judgment of foreclosure and sale is granted; and it ié further - |

ORDERED that the mortgaged property described in the complaint énd as described in
this judgment, or such pért thereof as may be sufficient to disc.harge thé mortgage debt, the
expense of sale and the costs of this action as provided in the RPAPL be sold within 90 days of

this judgment, in one parcel, at a public auction at the New York County Courthouse located at

60 Centre Street, New York, New York under the direction of Joseph Buono, who is appointed

Referee for this purpose; and it is further
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ORDERED that the Referee shall give public notice of the tjme and pléce of sale in
accordance with RPAPL 231(2) in the New Yofk Law Journdl ; and the referee need notrclonduct
the sale unless plaintiff shall provide the referee with proof of vpublication of the notice Qf sale,
and if the sale is adjourned due to plaintiff’s failure to provide such proof,.then said adjournment
shall not be considered at the referee’s request; and it is further

ORDERED that_ by accepting this appointment the Referee certifies that she/he is 1n
compliance with Part 36 of the Rules of the Chief Judge (22 NYCRR Part 36), including, but not
limited to §36.é (¢) (“Disqualifications from appointment”), and §36.2 (d) (“Limitations on
appointments based upon compensation”), and, if the Refereevi_s disqualified from rgceiving an
appointment pursuant to the provisions of that Rule, the Referee shall immediately notify the
Appointing Judge; and it is further |

ORDERED that the Referee is prohibited from accepting or retaining any funds for
herself/himself or paying funds to him/herself without compliance with Part 36‘of the Rules of
the Chief Administrativé Judge; and it is further | |

ORDERED that the Referee éhall conduct the foreclosure sale only if Plaintiff, its
successors and/or assignees or its rep?esentatives is present at the sale or the Referee has - -
received a written bid and Terms of Sale from Plaintiff, its successors and/or assigns, or its
representatives; and it is further |

ORDERED that if the Referee cannot conduct the sale within 90 days of the date of this
judgment, plaintiff must make a motion to extend the time to sell the sﬁbject property explaining

the reasons for the delay; and it is further

AN
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ORDERED that at the time of sale the Referee may accept a written bid from the Plaintiff -
or the Plaintiff’s attorney, j'ust as though Plaintiff wére physically present to submit said bid; and
it is further | |

ORDERED that thé Referee shall accept the highest bid offered by a bidder who shall be
identiﬁéd upon the court record, and shall require that the successful bidder immediately execute
Térms of Sale for the purchase of the property, and pay to the Referee in cash, certified check 6r
bank check, ten percent (10%) of the sum bid, unless thé successful bidder is Plaintiff, in which
case no deposit against the purchase process shall be required and it is further |

ORDERED that notwithstanding the previous paragraph, the Referee shall have the right
to refuse cash payments and require a bank or certified check from the successful bidder and the
Referee shall be entitled to qualify bidders and require bidders to show proof of funds before or
during the auction; and it is further |

ORDERED that in the event the first successful bidder fails to execute the Ternﬁ of Sale
or fails to immediately pay the ten percent (10%) deposit as required, the propefty shall be
immediately reoffered at auction on the éame day; and it is further

ORDERED the Referee shall deposit the down payment and proceeds of sale, as -
necessary in an FDIC-insured bank where the Referee has an account for that purpose in
accordance with CPLR 2609; and it is furfhér | |

ORDERED that after the balance of the purchase price is paid or credited and the
property is sold, the Referee shall execute a deed tb the purchaser in accordance with RPAPL

1353 and the terms of sale (which shall be deemed a binding contract); and it is further
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ORDERED that in the event a party other than Plaintiff becomes the pufchaser at thé
sale, the closing of title shall be held no later than 30 days after the dz;lte' of such saie; and it is
further

ORDERED that, pursuant to RPAPL 1353(1), if Plaintiff (or its affiliate as defined in
paragraph [a] of subdiviéion one of section six-1 of the banking 1awj is the purchaser, the
property shall be placed back on the market for sale or other occupaﬁéy wi_thin' 180 days of the

“execution of the deed of sale or within 90 days of construction, renovation, or rehabilitation of
the property, provided that such construction, renbvation or rehabilitatibn prOceed_éd diligently to
completion, whichever comes first, provided that this court grants an extension ﬁpon a showing
of good cause; and it is further |

ORDERED vthatfthe Referee, after receiving the propeeds,of the sgle, shall pay (from the
proceeds) the taxes, asseésments, sewer rents, or water rates, which afe, or may becomg, lienson
the pr(;perty in accordance with their priority according to law with syéh interest or penalties
which may have lawfuliy accrued thereon to the date of payment; and it is further |

ORDERED that the Referee shall deposit the balance of the proéeeds from the sale in his
or her own name as Referée in an FDIC-insufed bank where the Refereg has an account for that
purpose aﬁd shall make the following payments in éccordance with RPAPL 1354:

1. The Referee’s fees for conducting the sale, which are $750. Plaintiff shall also
compensate .tl.le Referee in the sum of $350 for each adjournment or c_ancellaﬁon
made on less than two business days’ notice unless the Referee caused the delay.

2. All taxes, aséessments and water rates that are liens upon the property aﬁd monies
necessary to redeem the property from any sales for unpaia téxes, assessments or

water rates and any other amounts due in accordance with RPAPL 1354(2).- The
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purchaser shall be responsible for interest and penalties accrued affer the sale. The
Referee shall not be responsible for the péyment of pena.lt.i.es or fees pursuant to this
appointmen’;. The purchaser shall hold the Referee harmless from-any sﬁch ﬁenalties
or fées assessed;- |

3. The expenses of the sale and the advertising expenses as shown on the bills prese;lted
and certified by the Referee to be correct, .c_opies of which shall be annexed to thé
report of sale. .

4. The Referee shall also pay to the Plaintiff or its attorneys the following:

a. Amouﬁt Due from the Referee’s Report: $71,485.95 with interest at the note
rate frorﬁ November 27, 2019 until éntry of judgment, together with any
advances as provided for in the note ana mortgage which Plaintiff >had made
for taxes, insurance, principal, and interest and .any other charges due to prior

“mortgages or to maintain the property pending consummation of the
foreclosﬁre sale, not includéd in the computation upon presentation of receipts
for said expenditures to thé Referée, and then with interest from the daté of

entry of this judgment at the statutory rate until the date the deed is transferred

b. Costs and Disbursements: | | : __ (to be filled in by the
Clerk)‘ to Plaintiff for costs and disbursements in this éction with interest at
the statﬁtory judgmenf rate from the date of entry of tﬁis judgment;

¢. The Court declines to award additional allowance.

d. Attorneys’ Fees: $3,500.00 is awarded with infereét at the statutory rate from

the date of entry of this judgment. v
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»

5. Surplus moniés from the sale shall be paid into Court by the Referee within five days
after receipt in accordance with RPAPL 1354(4); and it is further

ORDERED that if Plaintiff is the ﬁurchaser of the property, or in the event that the rights
of the purchasers at the sale and thé terms of sale under this judgment shall be assigned to or be
acquired by Plaintiff, aﬁd a valid assignmentAis filed with the Referee, the Referee shall not
require Plaintiff to pay in cash the entire amouht bid at salé, but shall execute and deliver to
Plaintiff or its assignee, a deed or deeds of the property sbld upon the paymeﬁt to said Refe;ee of
the amounts specified as_l, 2, and 3 above, and the Referee shall allow Plaintiff to pay the
amounts specified in 2 and 3 above when it is recording the deed; that the balance of the bid,

- after deducting the amo.unts paid by Plaintiff, shall be applied to the amount due to Plaintiff as
specified in 4 above; that Plainiiff shall pay any surplus after applying the balance of the bid to
thé Referee, who shall depoéit it ip accordance with 5 above; and it 'is_ further

ORDERED that all expenses of recording ‘the Referee’s deed, including real prdperty
transfer taxes, which is not a lien upon the propevrty at the time of sale, shéll be paid by the
plaintiff from the sale proceeds and recoverable as a cost of the litigation; and it is further

ORDERED that Plaintiff may seek to recovera deficiency judgment i)n accordance with
RPAPL 1371 if applicab&e; | |

ORDERED that if the property is sold in one parcel in “as is” physical order and
condition, subject to any condition that an inspection of the property would disclose; ény .facts
that an accurate survey of the property would show; any covenants, restrictions, declarations,
reservations, easements, right of way, and public utility agreements of record, if any; any
building and zoning ordinances of the municipﬁlity vin which thé mortgaé,ed property is located
and possible violations of same; any rights of tenants or persons in pc.)ssession of the subject
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property; prior liens of record, if any, except those liens addressed in RPAPL. 1354, any equity of
| redemption of thei United States of America to redeem the property within 120 days from the

date of sale, any rights pursuant to CPLR 317, 2003 and 5015 or any appeal of the underlying .
action or additional l_itigétion brought by any defendant or its succéssor or assignee contesting
the validity of this foreclosure; and it is further |

ORDERED that the purchaser be let into possession of the property upon broduction in
hand of the Refere.e’s Deed or upon personal service_ of the Referee’s deed in acéordgnce with
CPLR 308; and it is further

ORDERED that defendants in this action and persons claiming through them and any
person possessing a junior interest in the property after the Notice of Pendehgy was filed are
barred and foreclosed of all right, claim, lien, title, and interes_t in the property after the sale of
the mortgaged property; and it is further |

ORDERED that within m after completing the sale and execﬁting the proper
conveyance to the purchaser, the Referee shall file with the clerk a report under oath of the
disposition of the proceecis of the sale and upload the report to NYSCEF if it is an e;ﬁled case;
and it is further

ORDERED that if the purchaser or purchasers at said sale default upon the bid or tei’ms

" of sale, the Referee may piace the property for resale without prior application to this Court

unless Plaintiff’s attorney elects to make such an application; aﬁd it is further

ORDERED that Plaintiff shall sérve a copy of this judgment with notice of entfy upon
the owner of the equity of redemption, any tenants named in this actioﬁ, and any other parties

entitled to service, including the Referee appoihted herein; and it is further
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ORDERED that nothing herein shall be cieemed.to relieve Plaintiff of any obligation
imposed By RPAPL 1307 or 1308 to secure and maintain the'pr’ope.rty until ownership of the
property has been transfeﬁed and .the deed duly recorded; and it is further

ORDERED that when the Referee files a report of sale, she or he shéll also file a
Foreclosure Action Surplus Monies Form and also upload thisvdocume'nt to NYSCEF if an e-
filed case; and it is further

ORDERED that plaintiff shall upload the notice of sale to NYSCEF at least 21 days
before the sale and the Referee and plaintiff shall e-mail SFC-Foreclosures@nycourts.gov at

| least 21 days before the auction date so the auction may be placed on the auction ca;lendar; IF
THE AUCTION IS NOT ON THE .CALENDAR, then the auction .will not go forward;. and it is.
further |

ORDERED that, without further order of the Court, the referee shali be entitled to an.

" additional fee of $950 for conducting and attending a ciosing with a purchaser other than
plaintiff, plus, if such a closing is scheduled for the refer¢c’s conference room, then the referee
shall be entitled to a reasonéblé fee for use thereof, without further order of the Court.

A description of the premises is annexed hereto as schedule A.

o?};u(/ W20

DATE SARCENE P. BLUTH, J.S.C.
CHECK ONE: CASE DISPOSED NON-FINAL DISPOSITION
GRANTED I:I DENIED GRANTED IN PART : l::l OTHER
APPLICATION: SETTLE ORDER . SUBMIT ORDER
CHECK IF APPROPRIATE: . INCLUDES TRANSFER/REASSIGN FIDUCIARY APPOINTMENT I:I REFERENCE
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. EXHIBIT A"
' LEGAL DESCRIPTION ‘
FLOATING UNIT/FLOATING TIME USE RIGHTS

A Vacation Qunership Interest consisting of en undivided fee simple tenant in common interest in perpetoity
In the fraction set forth belaw in and to Phase | of the Project and the Common Areas theseto, and in tht Common
Etements appurtenant thereto in the Condominium Declaration, es defined below, said interest being in a single famsily "
dwelling and subject to (i) ths Condominium Daclaration and (i) the Deoinratlon of Covenants, Conditlons snd
Restrictions dated September 23, 2013 and recorded o the Office of the City Register, City of New York, New York
County, New York on Ottober 29, 2013 as CRFN 2015000387244, and all exhibits stteched thereto, as amended from
time 10 time (the *Timeshare Declaration*), The Condominium Deglaration and the Timeshare Declaration, as sach
may bs further samended from time to time, are hereinafter collecilvely seferred to as the “Declarations;”

Together with the following:

®) The right to reserve » Time Period, as defined in the Timeshare Declaration, and to use and accupy &
Suits of the Suite Configuration set forth below, on & fldating use basis as set forth below, In sacordance with, and
subject o the Declarations, as amended, together with the tight in common with all Owners to use and enjoy the
Common Areas and Common Elements during the Home Week rescrved to each aforesaid Vacation Ownersh
Interest as arc and may be act foith in the Timeshare Declaration; :

Vaoation Ownershlp Interest:

Undivided Interest in Phase [ of the Project: 0.0519144314871446 %

Undivided Intorost in 1,7341% of the Common Elements: 0.0519144314871445 %
Suite Configuration: _____ONEBEDROOMPREMIFR

Season: GOLD : .

Recurring Use Right: YEAR

Jutematl Intesval Contro] Number: _$413- 6

(®) Membership in the Hilton Grand Vacations Club,

The Condominium Unit end sppurtonant undivided Common Interest (as such toam is defleed in the Amended
Caondominium Declaration, defined below) defined and described below, known as Unit HU3, which Condominium
Unit Iy pant of the condominium projest known 83 The NYH Condeminium (the *Cotidominium®) comprised of the
land described below {the “Land™) and the building located thereon (the “Bullding™), being commonly known as *
1335 Avenue of the Americas, New York, New York (said Building and Land, collectively, the "Property”), which
Condominium was estsblished by thet ecrimin Declirsllh mads by Hilton Hotels Cosporation undes the
Condominium Act of the State of New York (Article 9-B 5F the Real Property Law of the Statc of New York), deted
Pebrunry 1; 2002, exesuted July 23, 2003, and recorded November 3, 2003 in the Office of the Raglster of the Clty of
New York, County of New York (the °City Reglstar's Office") ss CRFN 2003000442512, (the "Condominium
Declaration®); as amended by that certain First Amendment to Declaration ofOontdominium snd By-Laws made by
HLT NY Hiiton LLC dsted Aupust 4, 2014 and recorded October 6, 2014 in the City Register's Office a3 CRFN
201400330110 (together with the Condominlum Declaration, and al) achedules snd exhibits ‘annexed thereto,
collectively, the “Amended Condominjum Declaration™).

ill!JLDliO
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