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SUPREME COURT OF THE STA_TE OF NEW YORK'
- COUNTY OF NEW YORK: PART 1

X

| CYRUS R. VANCE, JR., DISTRICT ATTORNEY :
of the COUNTY OF NEW YORK, in his capacity as Index No.; 451854/18

Plaintiff-Claiming Authority, o '
. ' : : DECISION & OR‘DER-
- against - - '

JOSE LUPERON, etal,

Defendants.
X

¢ : HON. MARTIN SHULMAN, J.S.C.: " )

In this civil forfeiture action, plaintiff-claiming authority (DA dr plf—_aintiff) v’se_éks '
default judglnents againSt criminal defendants Jose Luperon (J. Luperon), Omar
- Luperon (O. Luberon), Xavier.Vargas (Vargas), Robinson Collado (Collado), Julio .
"Velazquez (Velazquez) anvd‘ Francisco Medina (Medina) (collectively, criminal »'
defendants). Plainti‘ff also seeks summary judgment as to non-criminal defendaht‘
Christian Herrera (Herrera). The criminal delendants have failed to énsl/ver thé'\'
corhplaint or otherwise appear in this action an;i have failed to opvpose this motion.
Herrera has appeafed in this action and inlerposed an answer to the complaint. He
noW opposes the motion and crossfmoves for summary»judgmeht in his favor. His
cross-motion also seeks the return of $871 ;970 that was seized from various safe
deposit boxes leased to him. The DA opposes the cross-motion.
- The property sought to be forfeited is alleged to be_the proceeds and/or
substituted proceeds of various félony crimes related to a major narcotics tra_f_ficking- |
operation. All of the rcriminal defendants have pled gullty to various charges detailed

belpw and have been sentenced. In support of this motion the DA submits an affidavit

2 of 13




: I NDEX NO. 451854/2018
NYSCEF DCﬁ NO. 57 _ : , - RECELVED NYSCEF: 03/02/2020 -

from Detective Leandro Castro,’ who investigated the criminal defendants’ drug
traffickiﬁg enterprise during the indictment period and prior to their arrests (see Motion
at Exh. B).

Defendant J. Luperon

‘f . Defendant J. Luperon pled guilty on February 20, 2018 to operat.ing'a's a major
| trafficker and conspiracy in the second degree and was sentenced onvApriI 26, 2018.
The DA’s fnbti;)n seeks forfeiture of the following from J. _Luperpn: $i62,874 in U.S.
currency and muﬁiple wrivstwatches and jewelry (personal property), éll of which were
recovered from J. Luperon’s residence at the time of his arrest. |
Detective Castro avers "that:\ (1) his investigation revealed that J. Luperon had
no legitimate means of income; (2)‘ the $162,874 recovered at his time of.arrest was
comprised of small de_nominétions consistent with narcotics traﬁickihg, to wit: 4,276
Menty dollér bills, 329 fifty dollar bills and 426 hundred dollar biIIs;‘and (3) drug dealers
such as J. Luperon, who was at the top of his organization’s hierérchy, regularly spend
their narcotics proceeds on luxury itemé such as the 'personal proﬁefty herein to flaunt
their success. From the foregoing, Detectiv‘e Castro opines that it can be rea‘éonably
inferred thét the cash récovered is the proceeds- of J. Luperon’s crimes: énd the

personal property recovered is the substituted proceeds of his crimes.

: Detectlve Castro was the Iead detective in this investigation and is employed by
the New York City Police Department (NYPD). He is assigned to the Criminal
Enterprise Investigation Section and was previously assigned to the Narcotics Bureau
Manhattan North (NBMN) command. He has been employed by the NYPD for 14
years, lncludlng approxmately 5 years in the NBMN. :
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Based upon Detective Castro’s detailed affidavit, this court finds that the DA has

met its prrma facie burden of linking the currency and personal property found in J
Luperon s residence to hrs crimes. For the foregoing reasons this portron of the DA’s
motion is granted with respect to J. Luperon, and the $162,874 in U..S. currency and the

personal property currently held by the NYPD are subject to forfeiture.

Defendant O. Luperon

Defendant O Luperon pled guilty on January 19, 2018 to operating as a major S

trafficker and consprracy in the second degree and was sentenced on February 20
2018. The DA’s motion seeks forferture of $354 in U S. currency recovered from O
Luperon’s residence at the time ‘of his arrest.

Detective Castro allegesvthat this currency was found in close proximity to drugs
and drug paraphernalia (see CPLR §1311[d] [3]).? He also avers that: (1) his
-investigation revealed that O. t_uperon had no legitimate means of income; and ,(2) the
$354 recovered consisted of small denominations, to wit, 9 of 15 bills were twenties_and

hundreds, which is consistent with narcotics trafficking.

2 CPLR §1311 (3) (d) provides:

In a forfeiture action commenced by a claiming authority against a
defendant, the following rebuttable presumption shall apply: all currency -
or negotiable instruments payable to the bearer shall be presumed to be
the proceeds of a pre-conviction forfeiture crime when such cutrency or
negotiable instruments are (i) found in close proximity to a controlled
substance unlawfully possessed by the defendant in an.amount sufficient
to constitute a violation of section 220.18 or 220.21 of the penal law, or (ii)
found in close proximity to any quantity of a controlled substance or
marihuana unlawfully possessed by such defendant in a room, other than
a public place, under circumstances evincing an intent to unlawfully mix,
compound, distribute, package or otherwise prepare for sale such
controlled substance or marihuana. .

3
R
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Based upon Detective Castro’ s detalled affidavit, th|s court flnds that the DA has
"met its prima facie burden of I|nk|ng the currency to be forfelted to O Luperon S crimes
For the foregoing reasons, this portion of the DA’s motion is granted with respect to O.

Luperon, and the $354 in U.S. currency is subject to forfeiture.

Defendant Varqas

Vargas pled gurlty on January 4 2018 to conspiracy in the second degree and
criminal sale of a controlled substance in the third degree and was sentenced on April
26, 2018. Piaintiff’s motion seeks forfeiture of U.S. currency in the amount of $810
which was recovered from \/argas’ ,residence-at the time of his arrest. a

Detective Castro alleges that this currency was found in cio_se proximity to drugs
and-drug paraphernalia (see CPLR §1311[d] [3]). He also avers that; (11') his o
investigation revealed that Vargas had no Iegitimate_m_eans of income; (2) the $810
recovered consisted of small denominations, to wit, 60% of the total nvumberbf bills
were twenties, which is consistent with narcotics traffic.king;"and (3)" as f_urther proof that
Vargas had no legitimate means'of income, he was represented in the criminai action |
by counsel assigned to him pursuant to Article 1'8-B of the County Law, which .

. representation is only a\railaple to indigent criminal'defendants.' o

Based upon Detective Castro’s detailed affidavit, this courtlfinds' that the DA has

met its prima facie burden of linking the currency to be forfeited to Vargas’ crimes. For

the foregoing reasons, this portion of the DA'’s motion is granted with respect to Vargas,

and the $810in U.S. currency is subject to forfeiture.
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Defendant Collado

Collado pled guilty on March 22, 2018 to conspiracy in the second degree and
was sentenced on May 17, 2018. Plaintiffs motion seeks forfelture of: (1) U.S.
currency in the amount of $202 which was recovered from a dresser drawer in
Collado’s residence at the time of his arrest; (2) four wrist\Natches and a bracelet -
(personal property) which were recovered from the same dresser dravver.

Detective Ca‘stro alleges that the currency was-found in close proximity to drugs
(see CPLR §1311[d] [3]). He also avers that: -(1) his investigation revealed that Collado.
had no legitimate means of income; (2) the $202 recovered consisted of srnail_
denominations, to wit, more than half of the bills were twenties, which is consistent with

" harcotics trafficking; (3) drug dealers.such as Collado regularly sperid their narcotics
proceeds on luxury |tems such as the personal property hereln to flaunt thelr success;
and (4) as further proof that Collado had no legitimate means of income, he was -
represented in the criminal action by counsel assigned to him pu_rs'ua’nt to Article 18-B
of the County Law, vvhich representation is only ava’ilable to indigent criminal
defendants. From the foregoing, it can be reasonably mferred that the cash recovered
is the proceeds of Collado’s crimes and the personal property is the substituted
proceeds of his crimes.

Based upon Detective Castro’s detailed affidavit, this court finds that the DA h.as |
met its prima facie burden of iinking the currency and personal property to be forfeited
to Collado’s crimes.'A For the foregoing reasons, this portion of the DA’s motion is»
granted with respect to Collado, and the $202 in U.S. currency and personal property

currently held by the NYPD are subject to forfelture

5
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Defendant Velazquez

Velazquez pled guilty on February 8, 2018 to atterﬁpted conépiracy in the second
degree and was sentenced on March 15, 2018. Plaintiff's motion se;eks forfeiture of
U.S. currency in the amount of $8,903 which was recoveréd f}rom a safein th‘e living
room of' Ve|azquéz’s re_sidence at the time of his.a_rrest. vDetective Castfq alleges that
narcotics were also four;d in the same safe along with a ledger contafning records of
drug transactions.

In addition to the subjeét cu.rrency being found in close proximity to. drugs (see
CPLR §1311[d] [3]),’Detéctive Castro also dvers that: (1) his investigation re\}ealed that
Vélazquez had no legitimate means of income; (2) the $8;903 recdvered con.s.isted of

~small deﬁominations, to wit, 330 twenty dollar bills and 233 singles, which is consistent -
with narcotics trafficking; and (3) as further proof that Velazquez had ho Iegitimaté
nﬁeans of income, he was represented in the criminal action by counsel»_'assigne_d to him
pursuant to Article 18-B of the County Law, which representation i.s. only- available to
indigent criminal defendants.

Based upon Detective Castro’s detailed affidavit, this court finds that the DA has
met its prima facie burden of linking the currency to be forfeited to Velazquez's crimes.
For the foregoing reasons, this portion of the DA’s moﬁon is granted with respect to
Velazquez, and the_$8,903 in U.S. currency is suijec’; to forfeiture. -

Defendant Medina

Medina pled guilty on NoVembef 26, 2018 to conspiracy in thé second degree

and was sentenced on December 13, 2018. Plaintiff's motion seeks forfeiture of U.S..
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currency in the amount of $2,908 ($133 recovered from Medina’s pers,onv and $2,775
recovered from his residende’. ) | |
Detective Castro alleges that this cdrrency was found in close proximity to drugs
(see CPLR §1311[d] [3]). He also avers that: (1) h.is investigation revealed t‘hat'M_edina
had no legitimate means_of income; (2) the denominational distribution of thes$2,908.
recovered was consistént With narcotics.‘trafficking; and (3) as further broof that Medina
had no legitimate means of income, he was represented in'the c;rim.i-na'l action by -
counsel assigned to him pursuant to Article 18-B of theCounty Law, Which
- representation is only ava-ilable to indigent criminal defendants. )
Based upon D.etec;tive Castrd’s detailed affidavit, this court finds that tne DA has
met its prima facie bufden of Ifnking the currency to be forfe.ite.d to Medina’s crimes. _
For the forégoing reasons, this nodion'of the DA’s motion is gran’te'd with} réspe_ct' to

Medina, and the $2,908 in uU.s. currency is subject to forfeiture.-

As to All of the Criminal Defendants

The DA éeeks to r‘ecove,r $4,608,000 from all of the criminal defendants, join'tlyv
and severally. Plaintiff claims the criminal defendants’ narcotic_s evnter'pris'e generated
proceeds of at least this amount during the 16 month period covered vb'y the indic_tment. '
The figure is calculated as a low estimate based upon the NYPD’s in\}estigation into

- their crimes. Based upon his inves'tigation, DeteCtiye Castro explains. 'that the amount
of the minimum criminal proceeds’:’ |
was calculated using [defendants’] 'rovUnd-the-clock cust’om‘er aQerages as
determined by long-term surveillance at their sales locations, their per-
tinfoil cocaine price as determined by undercover buys, and the duration

of time covered by the Indictment. . . . Defendants charged twenty dollars
per-tinfoil of cocaine to their street-level customers. By observing the

7
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Criminal Defendants selling drugs via surveillance video and by counting
their customers, we determined that their organization had a round-the-
clock average of twenty to thirty customers per hour. Using twenty
customers per hour and assuming that each customer purchased only
one tinfoil of cocaine each time, we estimated the organization’s daily
revenue at $9,600.00 ($20 per tinfoil x 1 tinfoil per customer x 20
customers per hour x 24 hours per day = $9,600.00 per day). The
Indictment covers a period of more than sixteen months, from August 29,
2015 to January 4, 2017 (the takedown date). Rounding down to sixteen
months and assuming thirty days per month yields 480 days that the
conspiracy generated at least $9,600.00 per day (16 months x 30 days
per month = 480 days).

Detective Castro arrives at the sum of $4,608,000 by multiplyihg 480 déys x $9,600 per
day. /d. at 60. |

| While Detective Castro sets forth a plausible basis for his calculation based upon
his observations durinQ the investigation, honetheless, the lowest estimated amOL;nt of
deféndants’ criminal profits is not a sum certain warraﬁting entry ‘ofjudgment in the
amount of $4,608,000 against each of the criminal defendants (see CPLR §3215).
| Accordingly, an inquest must be held to determine the amount of_fhe e.nterprise’s
proceeds, and this portidn of the DA’s motion must be denied.

As to J. Luperon, O. Luperon & Non-Criminal Defendant Herrera

- The DA also seeks to recover from the Luperons and Herrera’ thé sum of
$871,570 in cash found in five safe deposit boxes held in Herrera's name. The keys to
these safe deposit boxes were found when police searched the apartment Herrera.

shared, at least part of the time, with one or both of the Luperons'.s Plaintiff claims that -

A

* Police also recovered J. Luperon’s identification cards, mail forvO. Luperon_ and
J. Luperon’s expired Apple Bank ATM card from this apartment. :

8
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Herrera used the safe deposit boxes to cache the proceeds of the Luperons’ criminal '

enterprise. As to Herrera, Detectlve Castro avers that:

there is no ewdence of Herrera having a Iegltlmate jOb

the cash recovered from the safe deposrt boxes consrsted mostly Cf twenty dollar -
bills, which is consistent with narcotics trafflcklng (to wit, of the 25,102 b|IIs
recovered, 18,432 were twenties); -

Herrera was regularly observed during surveillance conversing with the Luperons
at and around locations where they conducted their busmess suggestlng '
Herrera was famlllar with their activities; :

though not related, the Luperons and Herrera were regarded' in the community
as “cousins”, meaning they had a longstanding and close relatlonshlp, thus
|mpIy|ng that they were aware of each other's affairs;

a 2014 ledger contalnmg da|Iy entries of maruuana sales was found in Herrera s
apartment, further |nd|cat|ng Herrera’s knowledge of the Luperons’ drug
enterprise; ‘ : -

Herrera stored the $871,570 in ‘cash in safe deposit boxes at Apple Bank in
violation of the bank’s policies, thus indicating his knowledge that the cash
recovered was crlmlnally tainted,;

the timing of Herrera’s rental of each safe deposit box is consistent with the
Luperons’ expandmg need to accommodate their i mcreasmg narcotics revenues;
and :

one of the safe deposit box leases indicates that Herrera wae a “student”, further
demonstrating that he had no legitimate job from which the cash found therern
could have been derived.

From the foregoing,v the DA argues that Herrera knew or should have known that he

was storing the proceeds of the Luperons’ criminal enterprise in the safe deposit boxes

he leased.

The portion of plaintiff's motion seeking forfeiture of the funds recov_ered from

Herrera’s safe deposit boxes and Herrera’s cross-motion are both denied. The DA

does not sustain its burden of proof establishing that the funds in' question were

9
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proceeds of th.e Luperons’ crimes. All of Detective Castro;s obsen)at_ion_g are well taken -
and duly noted. HoweVer, aﬁer 16 months 6f surveillance and wire tapping, Herre_ra
was not connected to any érime and was not arrested. While the _circumstances ére
undeniably stpiciéus énd' Herrera 6ffers no éxplllan_ation as to the vsourc»;e of t_he’
recovered funds, there is no direct evidence linking the recovered currency to the
."Luperons’ drug enterp.ri‘se or any other criminal activity, énd_ Detective Castro hérely
speculates as to its proVenance. | | |
Moreover, plaintiff argués that Herrera cannot credibly dispute any of the facts ,
heréin. However, issues of‘cr'edibil.ivty cannot be  determined on a mbtion for surhmary’ '
judghent. Seé Inre 'Rafnm’s Estate, 37 AD2d 828' (1% Dept 1971) (the rule is clear that
a court may not wéigh thé credibility of the affiants on a motion for Summary jUdgme’nt |
" unless it clearly appears that the issues are not genuiné but feigned). S~
In bppos}ition to »th'e motion and in support of his cross-motion, Herrera submits
affidavits from the Luperons, each denying that the funds recovered from Herrera’s safe
deposit boxes were theirs or bear an'y connéétion to the crimes to which they:pled .
gﬁilty. However, the cross-motion is denied ina_smuch as it is not supported by an
affidavit from an individual having personal knowledge:of the subject métter herein (i.e.,
" Herrera). From the foregoing analysi.s., it foIIoWs that the portion of the ‘DA’s motion
seeking summary jgdgménf against:t_he Luperons forfeiting the cash,f‘ou.nd in Herrera's
safé deposifg boxes muét be denied. | | | |
AammmmynS
. ORDERED that vplaintiff’s motion.for a default judgment agéinst thevcri'minal | -
defendants is granted to the extent that:_ | ’ “

10
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(1) As to J. Luperbn, forfeiture of cash in thé amount of $162,>874.00 and the

wristwatches and jewelry seized at the time éf his arrest is hereby granted;
- (2) As tovO. Lﬁperon, forfeiture of cash in the éfnount of $‘354.00'_seiz-ed at the

time of his arrest is r;ereby vgranted; '

"(3) As to Vargas, fdrfeit-ure of cash in thé amount_of $81'0.0_0vseized at the time
of his arrest ié hereby granted; _ |

4) As to Collado, forfeiture of cash .in the amount of $202.QO and wristwatches
and jewelry seized at the time‘ of his arrest is hereby_gréntéd;

(5) As to Velazquez, forfeitﬁre of cash in the amount’of $8,903.00 seized at thé
time of his arrest is hereby granted; and - | »

(6) As to Medina, forfeiture of cash in the arho-unt_ of $2,908.00 seized at the time
of his arrest is hereby granted; and it is further |

ORDERED that plaintiff's moti_on is otherwise denied as to thé qriminal
defendants, and the inquest to be held herein shall be conducted s_imultaneously with
the trial of the action as to de;‘endant Hérrera or subsequént to any settlement; and |t is
further |

ORDERED that plaintiff's motion is deniea with' respect to non-criminal
defendant Herrera; and it is. further

ORDERED that Herrera’s .éross-motion is denied.

Counsel for plaintiff and Herrera are directed to appear for é,preliminary '
conference on April 7 2020 at 9:30 a.m., at Part 1, 60 Centre St Room 325, Néw_

York, NY.
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|
Plaintiff's counsel is directed to serve notice of entry of this decision and order ‘
upon all of the defendants or their counsel within 30 days of its electromc filing. | ' N |
Dated: March 2, 2020 | L}Z;\ B
New York, New York '

Hon Martln Shulman J.S.C.
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