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- agar-ns t
Nipon Petchpornprapas
Consulate General New

and
York

Roval Thai

Defendant.

,n. i"ir"ri"n .r-."ir""i""r.ir-tir-.a ao"X*..,t" read. on Ehis moEion
by defendanEs for an order pursuant. to CPLR 3211(a) (2),
(a) (7) and (a) (8) dismissing plaintiffs' complaint againsE NIPON
PETCHPORNPRAPAS and ROYAL THAI CONSUI.ATE GENERAL NEW YORK in it.s
ent.irety based upon t.his Court,'s lack of jurisdiction over the
defendants:

Papers
Numbe red

Notice of Mot. ion-Af f irmat. ion - Memorandum of Law-
Exhibits. . . EF
Affidavit. in Opposition. .. . ......EF
Affirmation in Repl-y. .....EF

3-11
13
14-18

on December 6, 20L9, plaintiffs commenced the instant action
through the filing of a summons and complaint against Mr.
Petchpornprapas and Lhe Thai Consulat.e. AL all relevanE t.imes t.o
this action, Mr. Petchpornprapas was serving as Consul- General to
the Thai Consulate and the Thai Consulate was a subdivision of
the Kingdom of Thailand, a sovereign nation. The complaint
appears to be alleging causes of action for assault, defamation,
and harassment pertaining to a group chat in the application
Line .

Defendants move Eo dismiss based onjurlsdiction, personal jurisdicCion, and
of action.

lack of
faifure

subj ect matLer
to state a cause

In support, def endant.s submit an affidavit of the defendant

I
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Nipon Petchpornprapas who states that he is the former Counsel-
ceneral of the Royal Thai ConsulaEe General- of New York, having
vacated the position on December 28,2019. He was the Consul
General for all ti.mes relevant. to the instant matter. He
currently serves as Ehe Ambassador of Thaj"Land Eo Senegal. He and
tshe Thai Consulate only learned of this action after receipt
of the certified mail of t.he pl-aintiffs containing the summons
and complaint senE Eo Ehe Thai Consulate's New York City Office.
Neither he, nor anyone from the Thai Consulate was personally
served wiE.h the compfaint. The Line chat group alleged by the
plaintiffs j-n their compl-aint was started by the Thai Consulate
staff as a forum for the members of the Thai communit.y t.o
exchange useful information and discuss upcoming consul-ar evenEs
and festivals. The Line chat group was created as part of the
consuLar functions of the Thai Consul-ate, specifically the
furthering of Ehe development of cultural refations between t.he
Kingdom of Thail-and and the UniEed SEates of America. IE also
helped to promote friendly relat.ions between Ehem. The Thai
Consulate derived no monelary or non-moneEary remuneraEion from
it.s creation of t.he Line chaE group chat. Any member of the Line
chat group was abfe Eo invite ot.her individuals to joj.n the
chat. while Ehe Thai ConsulaEe were the custodi-ans of the Line
chat group, no member of the Thai Consulate or Mr.
Petchpornprapas ever posted any defamaEory comments about the
plaintiffs. Mr. Petchpornprapas was also noE personally involved
j-n the creation or cusEodianship of the Line chat group. The Thai
consulate staff never had any part of the interaction between the
ptaintiffs and other members of Lhe group, nor coufd they control
what was said. For reasons including learning of the defamatory
sEatements alleged by t.he plainEiffs, the defendants decided Eo
permanently cl-ose the group chat.

rn opposition, plaintj.ffs submit an affidavit of service
which states tshaE defendants, and their at.torney Thomas
Scappaticci Esq. were personally served with the summons and
complaint.

Subject MatEer,furisdiction
Under

on Iack of
CPLR 3211(a) (2), the court may dismiss an act.ion based
subject-matter jurisdiction over a defendant.

"A consular officer is not immune from all" legal process,
buE must respond to any process and plead and prove
Che ground t.hat. the act or omission underLying t.he
tfre performance of his offj-ciaf functions" ( Koeppe 1
Federal Republic of Nigeria, 704 F.Supp. 52:- , 522
IS.D.N.Y. ].9891 [internal quotations omiEEed] ) .

immunity on
process was in

& KoeDDef v.
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Pursuant. Eo Ehe Vienna Convention on Consul-ar Relations, to
which the United States is a party, consular officers and
employees are immune from t.he judicial jurisdictj-on of the
judicial auE.horit.ies of the Foreign StaEe they are ln while
performing consul,ar func!ions (see Vienna Convent.ion on Consular
Relations and opEional Prot.ocol on DispuEes, Art. 43, TIAS No
5820 [Dec. 14, 1969] ).

Consular funct.ions consist of in part: "furthering the
development of commercial , economic, cultural and scientific
rel-ations bet.ween Ehe sending SE.ate and the receiving State and
otherwise promoting friendly rel-ations bet.ween Ehem in accordance
with t.he provisions of the present Convention; helping and
assisting nat.ionals, boEh j.ndividuals and bodies corporate, of
the sending St.ate" (Vienna Convent.ion on Consular Relations and
Optional Protocol on Disput.es, Art. 5, TIAS No 5820 [Dec. 14,
1e691 ) .

28 USCA Section 1604 provides "thaE subject Eo existing
int.ernat.ional agreements Eo which the Unit.ed st.at.es is a parE.y at.
the time of enactment of this Act a foreign state shall be immune
from Ehe jurj,sdiction of the courts of Ehe United StaEes and of
the Stat.es . "

Defendant Petchpornprapas did not personally create and was
noE personally involved in t.he custodianship of E.he Line chat
group. His j-nvoLvement was l- j-mited to the fact that the Thai
Consul-at.e, Eo which he served as Consul General, was the
cuslodian of the Line chaE group. Thus, his invoLvement was
purely due to his duties as Consul General of the Thai Consul,ate.
The Line chat group was sE.art.ed by Ehe Thai ConsulaEe suaff as a
forum for the members of Ehe Thai community tso, among ot.her
t.hings, exchange useful information and discuss coming consular
events and fest.ivals, t.o furE.her the devel-opment of cultural
relat.ions between the Kingdom of Thail-and and the Unit.ed States
of America and ot.herwise promoting friendly relatj-ons between
them. AddiEionally, not.withs tanding the foregoing "IE]he
Ifedera]-l district courts shalI have original jurisdiction,
exclusive of the courEs of t.he SEates, of all civi-I actions and
proceedings against consuls or vj-ce consuls of foreign stat.es" 28u.s.c. s 1351.

Here, t.he Thai Consulate which as an entity of a foreign

3

Here, it is clear that the CourE lacks subjecE mat.E.er
jurisdiction to hear any suits involving Mr. Petchpornprapas or
the Thai Consulate.
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staEe is immune from act.ions in U.S. Courts. CerEain exceptions
exist. under Chapt.er 97 of 28 U.S. Code, however plaintiffs fail
to provide which, if any, are applicable to the instsanE
proceedings.

Accordingly, this matter sha11 be dismissed due to a lack of
subj ecE mat.t.er j urisdiction.

PersonaLJurisdiction
"Service of process must be made in stricE compliance with

sEatutory methods for effecEing personal service upon a natural
person pursuant to CPLR 308" (washinqton Mut. Bank v Murphv 1)'7
AD3d 1167, Ll74 l2d Depts 20151 linterna]" quotations omittedl ).
CPLR 308 requires thaL service be attempted by personal delivery
of t.he summons "to the person Eo be served" CPLR 308 (1), or by
delivery "to a person of suitable age and discretion at the
actuaf place of business, dwelling place or usual place of abode"
CPLR 308 (2) . Service pursuanE. Eo CPLR 308 (4) , commonly known as
"naif and mail-" service, may be used only where service under
CPLR 308 (1) or (2) cannot be made wiEh "due diligence" (See
Feinstein v Berqner , 48 NY2d 234, 239 [1979] ).

28 U.S.C.A. Section 1608 (

nation such as ThaiIand, since
Convention on Service of Proces
between t.he plaint.iffs and Thai

(3) governs service on a f orej.gn
is noC a parEy to t.he Hague
and because no agreement exists

nd (See Convention Done at t.he

a)it
s/

Hague November 15, 1955, TIAS No 5538 [Feb. 10, L969] ). The
United States Supreme Court has held that in order for a Foreign
State to be served by mail under 28 U.S. Code S 1608(a) (3), such
mailing must. be made Lo Ehe foreign minister at. Ehe minist.er's
office j-n the foreign state (See
s cE 104 8, 1054,120t9)).

Republ j.c of sudan v Harri.son, 139

Here, service was never properly effecLuated upon the
defendants in accordance with the CPLR and Federal- Law.
Pl-aintiffs initj-a11y had sent. defendants a copy of Che summons
and complain! by certified mail. AdditionalJ-y, in opposj-tion
plaint.iffs attempL to cure Ehe defects of service by submitting
an affidavit of personal service upon boEh def endanE.s and their
counsel dated January 25, 2020. Defendant Pe tchpornprapas 'affidavit. dated January 14, 2020 states that he is currently in
Ehe nation of Senegal serving as lhe Thai Ambassador. Therefore,
personal service of him at the l-isted address in New York City is
impossible. Additionally, service upon a foreign nation such as
Thailand must be mailed to the Foreign Minister at the Foreign
Minister's office in ThaiLand. Lastly, service upon a parties'
attorney does noE meet. t.he requirement.s of Ehe CPLR.
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Therefore, the matcer is dismissed due to a l-ack of personal-
jurisdiction over Ehe defendanEs.

Accordingly, the mot.ion is granted in its entirety,' and it
is further

ORDERED, all claims made by plainEiffs, Thai Face News and
Jason Poofpol, against defendants, Nipon Petchpornprapas and
Royal Thai Consulate General New York in !.his acEion are hereby
dismissed.
Dated: February 25, 2020

Long lsLand City, NY

ROBERT .]
,J.S.C.

McDONALD
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