
Linder v United Metro Energy Servs. Corp
2020 NY Slip Op 30984(U)

April 21, 2020
Supreme Court, New York County

Docket Number: 153947/2016
Judge: David Benjamin Cohen

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York

State and local government sources, including the New
York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.



[FILED: 
NY~0~.~f coc]RIECE INIEQ, )t'J;,CT;'§,CEF: 04 / 2 2 / 2 02 0 

COUNTY Of N~ . ~r SB 

JILL LINDER and ,JANE: BRODY, 

Pli!J.nt1fts, 

-against-

UN!TED METRO ENERGY SERVICES CORP., 
MERRICK THOMPSON, and CHARLES IC. 
GOLDNER, LLC, 

D@fendants. 

----x 

-- --- ---- --- -------- ----- - -------------x 
DAVIn 8. COBZN, J.: 

Index No. 153947/2016 

Motl.On sequence numbers 003 and 004 are consolidated for 

disposition, 

In motion sequence number 003, defendant Charles K. Goldner, 

LLC (Goldner, LLC) moves for an order, pursuant t.o CPLR 3212, 

grantinq summary )udgm"'nt. .and dlsm.issi.ng t.he complaint. :ind any 

cross claims as to it, or in the alternative, au!lll'llary judgment in 

its favor on its cross cla1ms against defendants United Metro 

Ener-gy Corp. !UME:C) and Mern.ck Thompson !Thompson) tcollectively, 

the UMEC defendants). In motion sequence number 004, the UMEC 

defenda.nts move, pursuant to CPLP 3212, for an order granting 

them summary judgment and dismistang the complaint as to thl"!tll. 

In this personal injury case, pla.intiff Jill Linder {Linder) 

alleges that on or about November 10, 2015, at approxi..mately 5:25 

a.m. she la.ft her apartment at 225 Central Park H'est with he-r 

spouse, pls.J.nt1 ff Jane Brody (Brody! 1 to 90 to thei 9ym, which is 

' Brody, L.i.nder' s spouse, sues for loss of services, 
consortium and c;ompa.nionsh.tp of t:er spause, as well as for money 
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Linder, when she was walking eouth on the sidewalk on the west. 

side of Amsterdam Avenue, she stumbled on a hose that was on the 

sidewalk, landed on the manhole cover that was in the sr.r('et on 

11•~ Street, and was injured, suffering a broken hi~ 

necess1tatl.ng surgery According to Linder, the sun had not 

risen, it was st111 dark outside, she did not see the hose before 

she stumbled on it, and there was no sign over the hose and no 

safety cones adJacent to the area where she fell. 

The hose on w!11ch Linder stumbled was a black 75-foot hose 

that belonged to and was beJ.ng used by UMEC to deliver oil to the 

apartment buildinq located at 201 West 17'~ Street (a/k/a 360 

Amsterdam Ave,} !the Building}, owned by defendant Goldner, LLC. 

The hose was connected to the UMEC 011 delivery truck that waa 

double-parked on A.msterdam Ave. The hoise was stretched across 

the portion of th.e sidewalk that ran parallel to Amsterdam Avenue 

and then along the West 11•~ Street portion of the sidewalk to 

the oil fill panel located near the front entrance to the 

Building. 

According to the resident Building .superintendent at the 

ti.me of Linder' s accident, Calin Tare (Tared, UMEC 1s an 

:rndependent contractor hired by Goldner, LLC to deliver heating 

she was obliged to expend for L.lnder's medical and hospital care. 
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general Build1ng procedure was [or him to monitor t.he levl!l of 

heatin9 oil in the Building's storage tank, When the oil reached 

a level indicating a delivery was needed, he would call UMEC and 

request a delivery. 

Bu1ld1ng staff, consisting of a resident superintendent, a 

handyman and three door111en, are only on duty between the houre of 

e a.m. ;rnd 12 a.m, As "~tt.er of pollcy, deliveries of oil were 

requested to be made aftei::: 8 ci.m., as .1.nd.1.cated on the deli-very 

tioket. The dell.very ticket stated "O&L AM' BA" AND "AfT 8A/S£.E 

SUPER/SUP CAL,,. and included Tare's cell phone number, the cell 

phone numbers of the handyman, Brian, and of "m9t Miz.1.am." See 

OMEC del1very tl-CkH, NYSCEF Doc. No. 87. 

According to Tare, the 011 fill pane! is located ln the 

Sldewali: near the front entrance to the Bu.i.lding and UMEC did not: 

.l'.equi.l'.e access to t:he build.ing 1n o.l'.de.l'. to make a delivery. Tare 

testlfied that if a del1very was made before any member of the 

bui.lding staff was on duty, the driver for UMEC was t.o call one 

of the cell phone nwnbers on the delivery ticket to inforni the 

build.inq staff that a dell.Very was being made. Accordinq to 

Tare, he dld not receive any phone call not1fy1nq him of the 

delivery on the day of Linder' .!l accident. 

Accordlng to tha depo:11it1on of defendant Thompson, d:'l 

employee of UMEC and the driver of the oil truck, when he arrived 
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at the Bu1lci, ,,· 1 ·' a.m. no buildinq employees 

were present, so he called the Building euperintendent and 

received his permission to use the vent alarm to fill the oil 

tan le. Thompson stated that he double parltad his truck on the 

north weist corn@r of Am!lterdam Avenue and West 77'~ Street, 

located the oil fill panel, and took out the hose and connected 

it. The 011 truck was parked on Amsterdam J\ve., rather than 

directly in front of the Building on West 77•~ Street, because 

the trucli; was too large to get through U1e street because of a 

cage for a fire truck located in front of the Building. Thompson 

used a 75-foot black hose that was 2 1nches in diameter, rather 

than the 35-foot orange and black. hose that was 3 inches in 

diameter. 

In his depos.it.ion, Thompson testif1ed that he put out. safety 

cones and a war-ni ng :sign next: to them, at the location where the 

hose crossed the portion of t.he s.1..dewalk parallel to Am!lterda.m 

Avenue, and began to pump the 011. A trainee, whose name 

Thompson could not remember, and who 1:s no longer employed by 

OMEC, was located at the or.her end of the hose near the 011 fill 

panel. 

Thompson contends that he placed the cones and the :ngn 

before Linder arrived, that Linder fell despite the presence of 

the cones and the sign, and that he t.ook a photo of the area 

where the cone and signs were located approximately three minutes 

5 of 12 

[* 4]



[FILED: 
NYSCEF DOEECNIDVEilOBYSCEF: 04/22/2020 

after :..i.nd~r :~. : .. - .:'.1.r.::; ':·~ -:-~.:rrpsor:, he qave Linder and 

Brody verbal warnings about ctur hose when tl\ey were approxiZ11ately 

t:hree or four feet away from the hose. but that Linder was 

ti11lkin9 t:o Brody who was walk1n9 behind her. and apparently did 

not hear hi..s warnings. Accord::.n9 to Thotr1p.son, he 9ave !lim1lar 

warn1n9s to approximately 8-10 pedestrians that walked by wh1le 

he wu pwnp1n9 the 011. 

tn her depoaltlon, plaJ.nu!t Brody stated that Linder was a 

couple of Hepa in front of her When 11he stumbled and fell. 

Brody lnd1c•t9d that ahe did not lff the hose t>efor• Linder fell. 

but th.et. after L1nder•1 fall. •h• a.aw th• oil dellffry truck. 

!he further indicated that •h• did not ... •ny con•• befor• 

Linder fell. b4.lt. tMt. al.01t ~1at.ely after L1nd9r fell, she 

loth Brody and L1nder teatUled tbat. vhUe they were •t th• 

mot1orui, both Brody eno L1ndu etAted thAt i1urinq their 

depos1Uon• they had not ~ Hk•d -.betMr anron- Yer.,.Uy 

11tun1nv had bllen 91Hn to thtlta. 
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MOTION FOR SUMMARY JU::.>GMENT OF GOLDNER, LLC 

Goldner, LLC moves for an order granting sW'lllRAry judgment in 

its favor and dismissing the complaint against it. Goldner, LLC 

contends that the mere h.appening of an accident does not 

constitute negligence by the defendant, citing Candelier v City 

of New York 1129 AD2d 145 [1" Dept 1987)). Citing F'ebesh v 

Elcejay Inn Corp. (157 AD2d 102 [l"'' Dept 1990)), Goldner, LLC 

further ar"gues that in order to establish a prima facie case of 

negligence the plaintiff must show that Goldner, LLC had a duty 

of care to plaintiff which it breached, and that there was a 

reasonably close connection between the contact and the resulting 

injury. 

Citing Schiros v Taw.11 ( 2003 NY Slip Op 50953 [U J [App Term, 

2d and lP'' Jud Outs 2003]) Goldner, LLC argues that an employer 

who hires en independent contractor .Hi generally not liable for 

the negligent acts of the independent contractor. According t.o 

Goldner LLC, UMEC is an independent contractor that controlled 

the oil delivery and the hose on which Linder stumbled and fell, 

that Goldner LLC did net assist, d1tect, control, oversee or 

supervise the oil de:.:very or the manner, ::iethods or t1m1ng of 

the delivery, and, therefore, had no duty of care to Lindner. 

Goldner LLC further arques that it had no control over the timing 

of the oil delivery and could not prevent the delivery because 

the oil fill panel is loeated outside of the building. Tan, the 
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driver on the day c•f rhe dell.very, Lhat the Building requested 

that deliveries be made after e e.m., when building staff were on 

duty, and that he was not a111are that the delivery was being made 

at 5: 30 ll.m, when it was dark outside and no Building staff were 

present. See Gordon v American M!.lser.un of Natur..il History, 67 

NY2d 83£, 837 (19861 {Where there is no evidence that defendllnt 

had actual notice that a defectiv~ condition existed, "[tJo 

constit.ut.e constructive not.J..ce, a defect must be visible and 

apparent and it must exist for a sufficient length of time p.n.or 

to the accident to perttU.t defendant's employees to discover and 

r:medy .Lt."\ 

Fo:r r.hese re;i.sons, Goldner LLC contends that it had no duty 

of care to Lir:der and the compl1!.lnt should be dismissed. 

A!l Goldner, LLC arguQs, "[ilt ls well establlshed that 

bef':lre a <;t.,fi:mctant- may be held liable for negligence it. must be 

shown that the defendant owes a duty to the pla1nt1ff. In the 

absence of duty, there 1s no breach and without a breach ttlere is 

no llab.1.lity." Pulka v Edelman, ~O NY2d 191, 782 

t1976) \citations 01t1lttedl Furthermore, 

"[ijt ts well settled that a property ownez: is not 
liable for injuries resulting from a dangerous 
condttion upon property unless the ownez: created the 
dangerous r.:ondit1on or had actual or constructive 
notice of the same. While plaint.I.ff ne&d not prove 
that defendant had actual knowledge of the presence of 
the particular substoince or object plaintlff must 
delf!onsi::rate that defendant either created the condition 
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ongoing o>n::I renltllti<J u1::::ct:'•_· c1JnrJlLlon which re9ularly 
went unaddressed." 

Kivl.,11 v Dake Bros., 255 AD2d 71t2, 782 (3d Dept 1998) (.int11rnt11 

quotation marks and citations omitted). 

However, while n landowner may not gene-rally be l1able for 

the work of an lndepender.t c:ontractor, ii.. may be liable "where, 

from the nature of the work, danger is readily forseeable." 

Wnght v Tudor Clty Twelfth Unit, 27{; NY 303, 307 (19381. 

It 11; a fundamental principle that "summary judgment is a 

drastic relM!dy and should not be granted where there 18 any doubt 

as to the existence of a triable issue." Rotuba Extruder11 v 

Ceppos, 46 NY2d 223, 231 (1!;78\ (internal quotation marks and 

citation omitted). Although there 1s no evidence that Goldne:r;, 

I.LC oreilted the caruhtion which resulted in L.lnder' s fall, there 

is conflicting test1mony which raises a triable question of fact 

as to whether the resident Bu1ld1ng superintendent teceived a 

phone call from Thompson, putting hlrn on notice that the oil 

delivery was being made at 5:30 a.m. when n was still dark 

outside, and which could result 1n the potential for harm to 

passing pedest•ian~, and whether Goldner I.LC, therefore, had a 

duty to ;nsu:'.'e !:hat the ail was dellvered safely and no cond1tton 

was created by l.ts contractor that could injure pass.tng 

pedestr1ana. Thi!'I conflicting testimony raises the possib1l1ty 

of an exception to the p.:r1nc1ple that an employer .ts generally 
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precludes su1nma1 J' J ,dq11•1!nt See, ll'e1~1ht v Tudoc City Twelfth 

OnH:, 276 NY 303; Schicos v Tawil, 2003 NY Slip Op S09S3[U]. It 

1~, therefore, not necessary for the court to reach UMECj s 

additional contention that Goldner, LLC provided insufficient 

liqhtrng for the Building, potentio!llly contributing to Lindner':s 

!al.lure to see- llMEC' s hose. 

MOTION FOR SUMMARY JUDGMENT Of' UMEC AND THOMPSON 

The UMEC defendants move for an order grantlng summary 

judgment in thei.r favo:r a.nd dumissinq the complaint as to ~hem. 

They contend that the duty they owed to plaintiffs was one of 

reasonable care under the circumstances 'Basso v Miller, 40 NY2d 

233, 239 [1976]), and that Thompscn':'i test:.imony ;md the 

photographs of the hose show1ng the canes. and warning sign 

establishes that they met th.11t standard. Accordl.ng to 'Thoropuon's 

depos1t1on testl.lllony, when he arrived at the Bu:i.ld1ng he 

telephoned the resident super11)tendent to natl fy h1m that an Oil 

del.i.ve.ry was being made. He thlln placed the cones be::n.de 11.nrl the 

wa.rrll-ng s.ign over the host?, .!Is '.'.!ep1cted ln the photograph$ that 

he st<1tes he t.ook w1tn1n three m:i.nutes after L.1.nder stumbled and 

fell. He also testified that he had verbally warned all 

pedestrians, includJ.n9 Linder and Brody, of the presence of the 

hose, however he contends that Linder apparently did not hear h11n 

because l!lhe wa111 talking with Brody who was behind her. The UMEC 
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care and tha~, ti1••:,,r-,1·~·, the complaint should be dismissed as to 

them. 

"(A] defendant who undertakes t.o render services and then 

negligently creates or exacerbates a dangerous condition may be 

liable for .any resultlnq in"jtuy." Espinal v Melville Snow 

Concrs .• Inc., 98 N'x'2d 136, 141-42, (2002), Here again, there is 

a sharp conflict of facts as to whether Thompson in fact tooY.: the 

actions that the UME:C defendants contend established reasonable 

According to L1ndf!r and Brody there were no cones or 

warn.1.ng sign alerting them to the presence of the hose, and 

according to Brody, almost immediately after Linder stumbled and 

fell, she noticed someone moving the warnl.ng sl.qn to where Linder 

had stumbled. L1nder and Brody also contend that no photograph 

was taken of the hose while they were Btill at the location, and, 

finally, they both state that no one verbally warned them about 

the presence of the hose before Linder stumbled on .1.t and fell. 

This conflicting testimony raises material issues of fact 

concerni.ng whether Thompson in fact exercised r1'!asonable care by 

placing cones and a warnlng sign where they would have alerted 

pedestrians to the presence of the black hose st1etched across 

the sidewalk and whether he verbally warned plaintiffs of the 

presence of the hosl?. Those questions of fact preclude a grant 

of summary Judgment to the UMEC defendanta. 
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ORDF.RED that the motion of defendant Charles IC Goldner, LLC 

for summary judgment dhmissinq the complaint and any cross 

ch.tms a9ainat it, or in the alternative, Sllllllflary judqment on the 

cross claims of said defendant against defendants United Metro 

Energy Corp. and Merrick Thompson is denied; and it is further 

ORDERED that the motion of defendants United Metro Energy 

Corp. and Mer-rick Thomp!'lon for summary judqmant dismissing ttle 

complaint as aga1nst t:hem is denl.ed. 

Dat•do 'f- J/- .l.l>J,O 

ENTER: 
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