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Defendants.

X

The following e-filed documents, listed by NYSCEF document number (Motion 001) 19-32, 35-48
were read on this motion to/for DISMISS

Plainti{f Pace University commenced this action seeking a declaration that it is entitled to
insurance coverage and damages for breach of contract in connection with an underlying personal
injury lawsuit arising out of an accident which occurred on August 9, 2017 during a renovation
project at plaintiff’s premises. Defendant R.1.. Baxter Building Corporation, the general contractor
hired by Pace University, now moves pursuant to CPLR 3211(a)(1) and (7) to dismiss the
complaint. Defendant Federated Mutual Insurance Company cross-moves pursuant to CPLR
3211(a)(1) and (7) to dismiss the complaint.

As a preliminary matter, there arc a couple of procedural problems with the motions. First,
defendants’ motions under CPLR 3211(a)(1) based on documentary evidence are untirmely as
defendants’ time to file a responsive pleading has expired, and, indeed, defendants have already
answered the complaint. CPLR 3211(¢). Thus, the motions will only be considered under CPLR
3211(a)(7), failure 1o state a cause of action. Second, defendant Federated Mutual’s cross-motion

is not a true cross-motion as it does not seek relief against the moving party, defendant R.L. Baxter.
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Nevertheless, plaintiff had ample opportunity to respond to the motion and thus it will be
considered.

On a motion to dismiss pursuant to CPLR 3211(a)(7) for failure to state a cause of action,
the pleading must be afforded a liberal construction and the court must accept the facts as alleged
in the complaint as true and accord the plaintiff the benefit of every favorable inference. Leon v.
Martinez, 84 N.Y.2d 83, 87-88 (1994). Howcver, the Court of Appeals has made clear that a
defendant can submit documentary evidence in support of a CPLR 321 1(a)(7) motion, Basis Yield
Alpha Fund (Master) v. Goldman Sachs Group, Inc., 115 AD.3d 128, 135 (2014) (citing Rovello
v. Orofino Realty Co., 40 N.Y .2d 633, 636 (1976)). “When documentary evidence is submitted by
a defendant the standard morphs from whether the plaintiff has stated a cause of action to whether
it has one.” Id. (internal quotations and citations omitted). Thus, if the defendant’s evidence
conclusively establishes that the plaintiff has no cause of action, dismissal would be appropriate,
Id

With respect to defendant R.L Baxter, the only cause of action asserted in the complaint
asserted against this defendant is the third cause of action for breach of contract in which plaintiff
alleges that R.L. Baxter breached the parties’ contract by failing to procure a general liability
insurance policy naming plaintiff as an additional insured. Complaint, para. 61. In support of its
molion, defendant R.L.. Baxter submits the insurance policy it obtained from co-defendant
American Family Home Insurance which defines plaintiff as an additional insured. Affirmation of
Karen M. Berberich dated December 5, 2019, Exh. [ & ] (Additional Insured Endorsement CG 20
10 10 01; providing that “Who is an Insured” is amended to include anyone required by written
confract). In opposition, plaintifl’ does not dispute that this insurance policy provides it with

additional insured coverage but nevertheless argues that its breach of contract claim against

Page 2 of 4

2 of 4

["®ILED: NEW YORK COUNTY CLERK 04/29/2020 04:43 PM INDEX NO. 155556/2018
NYSCEF DOC. NO. 51 RECEIVED NYSCEF:

04/29/2020




defendant R.L. Baxter should not be dismissed because the insurance company, defendant
American Family Home Insurance, has denied coverage to plaintiff. However, simply because
defendant-insurer has denied coverage does not mean that defendant R.L Baxter breached its
contract with plaintiff by failing to procure insurance coverage for the renovation project naming
Pace as an additional insured. The evidence submitted by defendant R.LL. Baxter conclusively
shows that it did in fact procure additional insured coverage for Pace and thus the breach of
contract claim asserted against it must be dismissed.

With respect to defendant Federated Mutual Insurance, the only cause of action asserted in
the complaint against this defendant is the second cause of action in which plaintiff seeks a
declaration from the court that it is entitled to insurance coverage as an additional insured pursuant
to the insurance policy defendant Federated Mutual Insurance issued to co-defendant Quality
Glass, a subcontractor on the renovation project. Complaint, paras. 47-51 & Exh. D. This
additional insured cndorsement, like the one in the policy issued to R.L. Baxter, provides
additional insured status when required by any construction agreement with defendant Quality
Glass. Complaint, Exh. D. However, unlike R L. Baxter, plaintiff does not allege that it entered
into a construction agreement with defendant Quality Glass, a subcontractor. Complaint, paras.
47-51. Rather, plaintiff asserts that the contract between R.L. Baxter and Quality Glass required
Quality Glass to indemnily and hold plaintiff harmless for any damages related to the construction
work. Complaint, Exh. C, Sec. 5. However, as defendant Federated Mutual Insurance argues in its
cross-motion, the Quality Glass contract is silent with respect to any requirement for Quality Glass
to procure any third-party liability insurance coverage, let alone insurance coverage naming
plaintiff as an additional insured. Complaint, Exh. C. Thus, plaintiff is not entitled to coverage

under the additional insured endorsement in the Federated Policy because such coverage is not

Page 3 of 4

3 of 4

[ILED: NEW YORK COUNTY CLERK 04/29/2020 04:43 PM INDEX NO. 155556/2018
NYSCEF DOC. NO. 51 RECEIVED NYSCEF:

04/29/2020




["FILED:

NEW YORK COUNTY CLERK 04/29/2020 04:43 PM INDEX NO. 155556/2018

NYSCEF DOC. NO. 51 RECEIVED NYSCEF:

required by Quality Glass’ construction agreement with R L. Baxter. Further, plaintiff’s argument
that there may be additional agreements with Quality Glass is unpersuasive as this is the agreement
on which it relies on in its complaint. Thus, this cause of action must be dismissed. Accordingly,
itis

ORDERED that the motion to dismiss by defendant R.L. Baxter and the cross-motion fo
dismiss by defendant Federated Mutual Insurance are granted and the complaint is dismissed as
against these defendants, with costs and disbursements awarded to said defendants, and the Clerk
shall enter judgment accordingly; and it is further

ORDERED that the remaining claims are severed and continued; and it is further

ORDERED that the caption shall be amended to reflect the dismissal of said defendants:
and 1t is further

ORDERED that counsel for the moving party shall serve a copy of this order with notice
of entry upon the County Clerk (60 Centre Street, Room 141B) and the Clerk of the General
Clerk’s Office (60 Centre Street, Room 119), who are directed to mark the court’s records to reflect
the parties being added pursuant hereto; and it is further

ORDERED that such service upon the County Clerk and the Clerk of the General Clerk’s
Office shall be made in accordance with the procedurcs sct forth in the Protocol on Courthouse
and County Clerk Procédires for Electronically Filed Cases (accessible at the “E-Filing” page on

the court’s website at the address (ww.nycourts.gov/supctmanh)].
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